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Railroad Executives and Labor Representatives 
Report to the President 


The Committee named by the President some weeks ago, consisting 
of M. W. Clement, President of the Pennsylvania Railroad, Carl R. 
Gray, Chairman of the Board of Union Pacific, E. E. Norris, President, 
Southern Railway, George M. Harrison, B. M. Jewell and D. B. Robert- 
son, representing railroad labor, has made its report. A summary of the 
recommendations follows : 


SuMMARY OF RECOMMENDATIONS 


‘* National transportation policy. Adoption by the Government of a 
definite national transportation policy providing for fair, impartial regu- 
lation of all modes of transportation, so administered as to preserve the 
inherent advantage of each. 


‘* Jurisdiction of Interstate Commerce Commission. Responsibility 
to be placed in the Interstate Commerce Commission to administer all 
regulatory provisions with respect to rates, services, valuation, and ac- 
counting as to all modes of transportation, together with powers of 
investigation limited to its jurisdiction. 


‘‘Revision of rate-making rule. Repeal of the present provisions of 
section 15a of the Interstate Commerce Act and substitution therefor of 
a new rate-making rule applicable to all modes of transportation. with 
suggested wording of the rule. 


‘*Long-and-short haul clause. Repeal of the so-called long-and-short 
haul clause of section 4 of the Act. 


‘Reparation. Amendment of sections 8 and 16 of the Act relating 
to reparation in accordance with recommendations heretofore made by 
the Interstate Commerce Commission. 


‘Intrastate rates. Extension of the power of the Commission with 
respect to intrastate rates in connection with general readjustments of 
interstate rates. 


‘‘Transportation Board. A new and independent agency to be cre- 
ated, charged with the duty of investigating and reporting to the Con- 
gress concerning the relative economy and fitness of the several modes of 
transportation and the extent to which any of them is now being subsi- 
dized, with its recommendations for further legislation. Thereafter to 
be charged with responsibility for administering as to all modes of trans- 
portation regulatory provisions relating to certificates of convenience and 
necessity covering new construction or operations and abandonments of 
facilities or operations, and the approval of the issuance of securities, 
consolidations, mergers, leases, acquisitions of control, interlocking direc- 
torates, ete., and to exercise all functions of a research or promotional 
nature relating primarily to any mode of transportation now vested in 
other agencies or bureaus. 
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“Tolls for use of improved waterways. A fair and reasonable sys- 
tem of tolls for commercial use of certain inland waters, the elimination 
of the Inland Waterways Corporation and disposal of its properties. 


“Taxation and other Governmental impositions. Legislation, 
national and state, relieving the railroads of certain unjust tax burdens 
and providing that Government bear the expense of eliminating grade 
crossings. 


“Reconstruction of bridges and other facilities. Adoption of policy 
that whenever, in connection with the improvement of navigable waters 
or the carrying out of flood-control or similar projects, a railroad is 
required to alter or reconstruct. bridges or other facilities, it be reim- 
bursed by the Government for all costs in excess of any direct benefit 
accruing to it. 


“‘Land-grant rates. Repeal of the reduced rates provisions of the 
so-called land-grant statutes. 


“Reorganization Court. Establishment of a single court vested with 
exclusive jurisdiction over matters connected with railroad reorganiza- 
tions and composed of judges selected with especial reference to their 
experience in and qualifications for this highly specialized service. The 
Federal district courts to retain jurisdiction over all matters not con- 
nected with reorganization. The Interstate Commerce Commission to be 
relieved of all responsibility in railroad reorganizations. 


“Consolidation plan. Repeal of provisions of the Act which make 
the Commission responsible for the prescription of a general plan of con- 
solidation for railroads, thereby restoring to the carriers all initiative, 
but requiring approval by the Transportation Board of any proposed 
consolidation. Such approval to be granted or withheld in accordance 
with the considerations set forth in our recommendations, including pro- 
tection of the public interest and a fair and equitable arrangement to 
protect the interest of employees affected. 


“R. F. C. loans. Legislation enlarging the powers of the Recon- 
struction Finance Corporation to purchase or guarantee obligations of 
and to make loans to railroads or to receivers or trustees thereof and 
modifying the requirements with respect to the approval by the Inter- 
state Commerce Commission of any such purchase, guarantee, or loan. 





CONGRESSMAN EICHER APPOINTED TO SECURITIES 
AND EXCHANGE COMMISSION 


Congressman Edward C. Eicher, who has served three terms in the 
House of Representatives, and who has been a member of the Committee 
on Interstate and Foreign Commerce, has been appointed a member of 
the Securities and Exchange Commission. Congressman Eicher did 


not seek reelection. He was a member of the Temporary Economic Com- 
mittee. 





Transit* 


By E. M. Rerpy, 
Assistant Chief Counsel, 
The Interstate Commerce Commission. 


TRANSIT DEFINED 


In Central R. Co. of New Jersey v. United States, 257 U. S. 247, the 
Supreme Court said: 


By the privilege called creosoting in transit forest products received for 
shipment may be stopped and unloaded at an intermediate point, there subjected 
to the process of creosoting, and later forwarded on the original bill of lading 
to the destination named therein. * * * Creosoting in transit, like other 
transit privileges, rests upon the fiction that the incoming and outgoing trans- 
portation services, which are in fact distinct, constitute a continuous shipment 
of the identical article from point of origin to final destination. 


In Empire Coke Co. v. B. & 8. R. R. Co., 31 I. C. C. 573, 576, the 
Commission defined transit, thus: 


* * * Transit is defined as the “passing through or over’ and implies that 
a commodity is first carried to a milling or manufacturing point where a com- 
mercial process is performed and the resulting product is moved on to other 
destinations. * * *. 


‘*Transit,’’ as that term is used in connection with regulation under 
the Interstate Commerce Act is the practice, authorized by tariffs, of 
shipping a quantity of a certain commodity from point A to point B, 
there subjecting it to some process, and reshipping it to destination C at 
some rate less than the combination of local rates to and beyond B which 
would be applicable in the absence of the transit provision. Ordinarily 
the shipment passes out of the carrier’s hands at point B and is at a 
later date turned over to it or to some other carrier for further trans- 
portation. The charges are published in various ways, but perhaps the 
simplest form is where a shipment moves from A to B on the applica- 
ble rate; is there subjected to some process, and is then delivered to the 
carriers for transportation to C at the balance of the through rate from 
A to C, plus some charge for the transit service at B. In many instances 
no additional charge is made for the transit service. In others, an out 
of line haul may be involved and, in addition to the transit charge 
there may be a further charge for the ‘‘back-haul.’’ A number of dif- 
ferent services are described generally as transit services. Among them 
are milling, concentration, fabrication of structural steel, feeding, eleva- 
tion, compression of cotton, assorting and grading, and inspection. 


*Revised excerpt from brief filed on behalf of the Commission and the United 
States in the District Court of the United States for the Northern District of New 
York, in Baltimore & Obio R. Co. v. United States, et al., in which it was sought 
to enjoin the order of the I. C. C. in Thomas Keery Co., Inc., et al., v. New York, 
Ontario & W. Ry. Co., et al., 226 1. C. C. 335 (1938). The Court declined to enjoin 
the Commission’s order. 
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Commission held : 


In The Transit Case, 24 I. C. C. 340, at page 350, the Commission 


said : 


* * * The theory under which a transit privilege is granted is that the 
inbound commodity will be subjected to certain treatment and afterwards moved 
out under the balance of the through rate. To express the ideal—the identical 
commodity, in its original or other commercial form, should move from the 
transit point. 

But commercial conditions render this impossible, and we must therefore 
look for such regulation as will subserve both the panens of the act and of our 
commerce. Manifestly such substitution as corn of one color for that of another, 
of spring wheat for winter wheat, or of other commodities analogous only 
by their comprehension under a generic term, is in accord neither with the 
spirit of the law nor the theory under which transit is extended. However, it 
sometimes happens that grains of different kinds may move into a transit point 
under the same transit rates, and such commodities, after being there milled, 
mixed, or otherwise subjected to treatment, move out to their final destination 
on the balance of the through rate which is the same for the mixed commodity 
as would obtain had they moved separately. 

Under these conditions the published rates are in no wise defeated and no 
preference is extended to one shipper over another. This we do not regard as a 
substitution, and in our opinion the practice, if properly policed, is not in con- 
travention of the principle of the act. Where a commodity must of necessity 
lose its actual identity, as in the case of grain going into an elevator, it would 
be absurd to say that such identity must be preserved. * * * 


In Maley & Wertz v. L. & N. R. R. Co., 36 I. C. C. 657, 658, the 


Commission said : 


The underlying principle of all transit arrangements is that the same com- 
modity which moves to the transit point shall move therefrom in a more or 
less changed form. To require absolute identity of inbound logs and outbound 
lumber would destroy, of course, the value of the transit accorded these com- 
mage: because of the impracticability of tracing each log or shipment of 
ogs to the lumber produced therefrom; but complainants’ contention that 
because such absolute identity can not be secured there should be permitted a 
further substitution by according to hardwood logs the net rate to the transit 

int upon shipment from such point of the required weight of hardwood 
umber, without regard to the kind of logs or of lumber, is not sound. The a 
ment from the premise that a regulation is not perfect fails to justify a conclu 
sion that a less perfect regulation should be substituted. 


In Board of Trade of City of Chicago v. Ann Arbor R. Co., 39 I. C. C. 


643, 651, the Commission said : 


* * * A transit service is based on the theory that the transportation 
contract has not been completed, and that the entire shipment from point of 
origin through the transit point or points to destination is the same in principle 
as if the shipment had moved through without transit. * * * 


In Montgomery Cotton Exchange v. L. & N. R. R. Co., 112 I. C. C€. 


325, the Commission said (p. 329) : 


_ Transit arrangements represented a departure from the ordinary transpor- 
tation service, under which shippers are accorded a more favorable basis of rates 
than would obtain if the inbound and outbound movements were treated as 
Separate shipments. * * * . 


In re Rates & Practices of Mobile & Ohio R. R., 9 I. C. C. 373, the 
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A carrier may as a part of the contract for through shipment, allow 
merchandise to be stopped off for the purpose of undergoing treatment. * * * 


The Commission held, in In re Unlawful Rates in Transportation of 
Cotton by Kansas City, M. & B. R. Co., 8 I. C. C. 121, that: 


The fact that there is a change of ownership at the compress point does not 
render unlawful the practice of compressing cotton in transit. 


In Anderson, Clayton & Co. v. St. Louis & 8. F. R. Co., 17 1. ©. €. 
12, the Commission held: 


Transit privileges are allowed upon the theory that the inbound shipment 
may be stopped and the identical freight or its product, or its exact equivalent 
of the same commodity moving into the transit point under the same privilege, 


may be shipped to ultimate destinations under the through rate from point of 
origin. 


In re Substitution of Tonnage at Transit Points, 18 I. C. C. 280, the 
Commission held : 


A transit privilege can not be justified on any theory except that the identical 
commodity or its exact equivalent or its product is finally forwarded from the 
transit point. 


In North Packing & Provision Co. v. Director General, 104 I. C. C. 
607, the Commission held: 


Transit does not affect the continuous nature of the shipment from origin 
to destination. 


In Fredonia Linseed Oil Works Co. v. Atchison, T. & 8. F. Ry. Co., 
201 I. C. C. 40, the Commission held: 


Transit arrangements rest upon the fiction that the incoming and outgoing 
transportation services, while distinct, are applied to continuous shipments from 
origin to destination. Movements to and from the transit point are parts of a 
through movement upon which a through rate ultimately is collected. On such 
a movement either the inbound or outbound local rate may be unreasonable, and 
yet the through rate, upon which the transit refund is based may be reasonable. 


In Procter & Gamble Co. v. Alabama & V. Ry. Co., 153 I. C. C. 655, 
the Commission said : 


Transit is a very genera! term, applicable to numerous arrangements extended 
to shippers of basic commodities and the products thereof. It is usually granted 
at points where proper facilities are available, and to require its discontinuance 
would impose a hardship on many important industries. 


In Egyptian Tie & Lumber Co. v. St. Louis-S. F. Ry. Co., 182 1. C. ©. 
745, the Commission said : 


Transit rests upon a fiction that the incoming and outgoin, transportation 
services, which are in fact distinct, constitute a continuous shipment of the 
identical article from point of origin to final destination. 


In Cottonseed, its Products, and Related Articles, 188 I. C. C. 605, 
the Commission held: 


Transit is the right of a shipper to stop at an intermediate point and change 
the form or substance of the commodity and reship it to final destination at 4 
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total charge for transportation not exceeding charge applicable had shipment 
not been stopped, sometimes with an additional charge for the extra service 
performed and sometimes without. 


In the Procter & Gamble case, supra, the Commission also said: 


There is a distinction between shipments which may receive transit at 
points specified in the tariffs and those which are not accorded the same privilege 
at other points. At the latter points shipments may be graded, stored, etc., 
indefinitely without limitations or conditions of any kind, the outbound shipment 
from such points being a separate and distinct shipment from that inbound, 
while a shipment stopped for transit at an authorized transit point must conform 
to certain rules and regulations prescribed by the tariffs, and the movements to 


and beyond that point are part of a single through shipment upon which 
through rates are assessed. 


In its decision in Cotton, 165 I. C. C. 595, at page 601, the Commis- 
sion held : 


The satisfactory marketing of substantially all cotton requires that large 
quantities shall be gathered together and classed and graded in order that market- 
able lots of even-running grade and staple may be assembled. This is known as 
“concentration” and tariffs commonly provide that cotton may be stopped in 
transit at so-called “concentration” points to receive this service and be re- 
forwarded on the basis of the through rate from origin to final destination. 


In Wheelock and Bierd v. Akron, C. & Y. Ry. Co., 179 I. C. ©. 517, 
the Commission said : 


To treat the inbound and outbound shipments as separate and distinct 
is repugnant to the principle of transit, which is that the same commodity, al- 
though generally in changed form, which moves to the transit point shall move 
therefrom to a new destination, and that the shipment from the point of origin 
through the transit point to destination is the same in principle as if the ship- 
ment Saad moved without transit. 


In Pillsbury-Astoria Flour Mills Co. v. Great Northern Ry. Co., 198 
I. C. C. 642, at page 646, the Commission stated the purpose of transit 
as follows: 


The purpose of transit is to permit service at some point between origin 
and destination of traffic and in the general direction of the movement of the 
traffic, and a back haul is contrary to this purpose. 


In Ayer & Lord Tie Co. v. Western Ry. of Alabama, 161 I. C. C. 
571, the Commission held that a transit privilege may be granted by a 
carrier without the consent of, and without consulting the connecting 
carrier, 

And, in Leader Iron Works, Inc. v. Illinois Central R. Co., 182 
I. C. C. 17, the Commission said that it was reasonable to withhold tran- 
sit from a product which is essentially different from the raw material. 

In the Pillsbury-Astoria Flour Mills Company case, supra, at page 
646, the Commission said: 


The purpose of transit is to ape service at some op between origin 
e 


and destination of traffic and in the general direction of the movement of the 
traffic, and a back haul is contrary to this purpose. Carriers under certain 
conditions may voluntarily perform back hauls in connection with transit, but 
it is something the commission will not ordinarily require them to do except to 
remove unjust discrimination or undue prejudice. 
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To the effect that a transit privilege may be granted by a carrier 
participating in the joint through rate without the consent of connecting 
earriers, see Nashville Grain Exchange v. L. & N. R. Co., 153 I. C. ©. 19. 


In Briggs Mfg. Co. v. Alabama G. 8. R. Co., 159 I. C. C. 439, the 
Commission said : 


Shipments accorded transit services were nevertheless continuous rail ship- 
ments within the combination rule, which could ndt be construed to mean a 
movement uninterrupted through any cause whatsoever, and could not have any 
meaning broader than that of “through movement”, i.e., a shipment subject to 
the application of a through rate from the point of origin to final destination, 
a such a rate be a joint rate, made by combination, or under the combina- 
tion rule. 


In Sioux City Grain Exc. v. Chicago, B. & Q. R. Co., 173 I. C. €. 
506, at page 508, the Commission said: 


Shipments gathered from country points in Nebraska on the carriers’ line 
moved to Omaha, were there stored, and subsequently forwarded under transit 
arrangements to Sioux City. To find that the haul from Omaha constituted an 
“inbound movement” under the tariff provision that “no absorption will be made 
on inbound movement of grain from points on the Chicago, B. & Q. R. West of 
Missouri River Stations,” so as to require absorption of switching charges, and 
that it was also a part of a through movement upon which balances of through 
routes were properly collectible, is to place upon the provision a strained and 
inconsistent interpretation. 


In MacGillis & Gibbs Co. v. Chicago, B. & Q. R. Co., 174 I. C. C. 48, 
at page 50, the Commission said : 


The concentration agreement in connection with the inbound and outbound 
rates has the effect of establishing for rate application a continuous movement 
when the commodity is forwarded from the concentration point within the time 
limit prescribed by the tariffs. Joint through rates are not subject to the com- 
bination rule, but through combination rates are subject thereto. 


NEED For TRANSIT 


The system of industry and commerce in the United States rests 
upon the theory that competition is in the public interest. Combinations 
in restraint of trade are unlawful. Until the passage of the Transporta- 
tion Act, 1920, the pooling of freight, etc., of different and competing 
railroads was condemned without qualification. In many industries, par- 
ticularly those engaged in the manufacture of goods of relatively low 
value, competition is severe. With the growth of the country progressive 
manufacturers constantly seek to find new outlets for their products and 
extend the markets for their goods. Among the factors which deter- 
mine the extent to which this can be done, freight rates play an important 
part. The freight rate increases as a rule with distance and, in the case 
of such low grade commodities, it is obvious that a point is reached where 
the freight rate forms such a high portion of the cost to the consumer or 
dealer that the goods will be purchased elsewhere at a lower rate if that 
is possible. Moreover, it is rarely the case that a manufacturer can be 
so fortunately situated that his factory is at the point where he secures 
his raw materials, secures his fuel, has an abundant supply of labor, 
and has a market capable of absorbing his output. Ordinarily he must 
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select the plant location with a view to its proximity to one or more of 
these necessities, although this may place him at quite a distance from the 
others. Perhaps his plant is located with regard to the supply of raw 
materials or fuel and these are later exhausted. 

Assume, now, that X is engaged in the manufacture of flour at 
point A, which is about 100 miles east of the wheat fields from which he 
secures his supply. In marketing his flour in the east he competes with 
miller Y, who is located farther east at B. The through rates on wheat 
are the same as on flour from the fields to points of destination in the 
east and are made by combination on point B, which is known as a rate- 
breaking point. Miller Y can ship wheat from the fields to B, mill it 
into flour, and ship it out on the rate from B to destination. That is, 
being at a rate-breaking point, his rate on wheat to his mill plus that on 
flour to destination is equal to the through rate on wheat. Miller X, 
however, is not at a rate-breaking point. If he ships wheat to himself at 
A, mills it and ships flour east to the same destination as does miller Y, 
he pays the rate on wheat to A, plus the rate on flour to B, plus the rate 
on flour from B to destination. In other words, the portion of his 
charges from B to destination is the same as is paid by Y; but he pays 
the combination of the locals based on the rates to and beyond A in order 
to get his product to B, while Y pays the rate from the fields to B which 
would ordinarily be lower than the combination. If the difference be- 
tween the through rate from the fields to B and the combination rate to 
that point is large, X will not be able to compete with Y in the east as the 
margin of profit is small. The only way to enable X to remain in that 
business is to give him freight rates which will be near enough to those 
accorded to*Y so that he can compete with the latter. This would ordi- 
narily be done by establishing a transit service at point A, with perhaps 
aslight charge on account of the additional expense to the carriers. 


THEORY OF TRANSIT 


The distinguishing feature between shipments and others which are 
subjected to a similar process at a point intermediate to the destination 
of the product is that the former move from point of origin to destina- 
tion on the through rate in effect at the time the shipment originated, 
plus the transit charge, if any; while in the case of non-transit ship- 
ments the raw material moves from the point of origin to the intermediate 
point at which it is subjected to some process on the local rate in effect 
when the shipment left point of origin, and moves from the milling or 
concentration point, ete., to destination on the local rate in effect when 
the shipment left such milling point. That is, the non-transit shipment 
ls treated as two unrelated movements, while, on account of compliance 
with the terms of some transit tariff the transit shipment is considered 
a through movement. 


In Reduced Rates on Returned Shipments, 19 I. C. C. 409, 417, the 
Commission said : 


Transit arrangements, in their most common form at least, are susceptible 
of defense only upon the theory that the inbound and outbound movements 
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are in fact parts of a single continuous transaction. While the freight is de 
layed at the transit point the shipment is merely suspended temporarily, the 
present intention of the shipper being to forward the goods to their ultimate 
destination. Once let it be conceded that the inbound and outbound movements 
are separate and distinct and the impropriety of applying any rates other than 
the regularly established locals would be self-evident. 


The following quotation is taken from the headnote to Unlawful 
Rates in Transporting Cotton by K. C., M. & B. R. R., 8 1. C. C. 121: 


In the practice of “floating cotton,” the essential transportation feature is 
carrying the cotton to a compress, receiving it again in the compressed state, 
and transporting it to destination at the through rate in force from the point 
of origin. The practice benefits both the railroad company and the producer, 
and tends to place noncompetitive points upon an equality with more distant 
competitive localities from which lower rates are in force. It does not unjustly 
discriminate against dealers in the city of Memphis, who decline to take ad- 
vantage of the privilege. The cotton is graded as well as compressed at the 
point of stoppage. The destination of the cotton is usually changed to the com- 
press point; the identity of cotton shipment is not preserved at the point of 
grading and compression; and the ownership of the cotton may change at the 
compress station. The question is whether the shipment is to be considered 
through and entitled to a through rate, or as local and calling for application of 
charges in effect to and from the compress points. 

eld (1), That the carrier may, as part of a contract for through shipment, 
allow the cotton to be stopped off for the purpose of grading and compression; 
but the — enters into and becomes part of the service covered by the 
rate, and should be specificd in the published tariffs. (2) That the determi- 
native feature of a through shipment is the contract, and if the cotton starts 
and proceeds upon a contract for through shipment, as is shown to be the fact 
in this case, it may be considered as a through shipment and be given the 


benefit of a through rate. In the Matter o hay we Unlawful Rates and 


Practices in the iy og, of Grain and Grain 
Topeka & Santa Fe 
and distinguished. 


I roducts by the Atchison, 
ailway Company and Others, 7 |. C. C., Rep. 240, cited 


In this case the Commission recognized the beneficial features of 
transit. 


A ‘‘stop-over privilege’’ was under consideration in Re Rates and 
Practices of M. & O. R. Co., 9 I. C. C. 373, where it was said: 


The discriminations here complained of grew out of a custom inaugurated 
long before the passage of the Act to regulate commerce. It is a custom known 
as the “stop-over privilege.” Some of these privileges have been granted for pur- 
poses of manufacture, as milling-in-transit, by which grain is shipped to a dis- 
tant point on the through rate, but may be stopped at certain intermediate 
points and there manufactured into flour or other products, and afterwards 
shipped to final destination in its new form at the balance of the original 
through rate. Or it may be a stoppage-in-transit for the purpose of “trying 
the market”, as in the present case. Here, for instance, the grain is — 
from northern points of production to a central market and the payment of the 
rate to that market is made to the initial line. Permission is then given to store 
the grain for an indefinite period and it is afterwards shipped to its original and 
final destination at a proportional rate or the balance of the through rate. 


+ * * * * * * 


We see no valid objection at this time to that portion of the rule which 
net that grain may be shipped through from gout of origin to point of 
nal destination with a stop-over privilege in East St. Louis for cleaning, sack- 
ing or any other legitimate purpose, the shipment afterwards carrying a propor- 





DECEMBER, 1938 209 





tional or balance of a through rate from East St. Louis. The Commission has 


not in former cases disapproved this method of ratemaking and the practice 
seems to have become quite general. 


History oF TRANSIT 


In B. S. Crews, etc. v. The Richmond & Danville R. R. Co., 1 1. C. C. 
401, the Commission, among other things, said, with respect to what is 
known as ‘‘milling in transit’’: 


* * * In proceedings before the Commission where this system has 
incidentally been spoken of it has been said to have had its origin in the desire 
of carriers which received wheat for delivery to millers on their line to control 
the transportation of the manufactured article and keep it from passing to the 
hands of competitors. It is not likely that this is the sole reason for the practice, 
and we mention it only as one that has been named. The control of the car- 
riage would be assured by giving to the consignor of wheat a through rate 
from the point of reception to the point at which he expected to market his 
flour, but with the privilege of converting the wheat into flour at an intermedi- 
ate point. The advantage of such a privilege to the consignor may be shown 
by a supposed case. Let it be assumed that the rate on wheat from Chicago to 
New York is 25 cents per hundred pounds, and from Chicago to Rochester 18 
cents, while from Rochester to New York on flour it is 15 cents. If, now, the 
Rochester miller purchases his wheat and sends it forward on the through 
rate with the privilege of milling it in transit it is evident he will have saved 
when it has reached New York as flour 8 cents per hundred pounds, and this 
very large saving would give him a great advantage over millers not having 
a like privilege. 


In its second report, in what is known as the Transit case, 24 I. C. C. 
340, the Commission required the carriers to establish rules for the 
policing of transit which should cover the following points: 


Considering all the circumstances and conditions appearing from the investi- 
gations of the Commission, it is Held: That the respondents shall be required 
to establish rules for the policing of transit privileges on grain and grain products 
which shall require—a. Certificates as to the transportation character of all 
grain contained in a transit house; b. That a daily report shall be furnished by 
the receiver of a transit privilege which shall state the required information as 
to the contents of a transit house, if any of said contents is accorded a transit 
privilege; c. That there shall be recorded with the policing authority of the 
carriers, within a reasonable time after the shipments have been received at 
transit point, all paid expense bills; d. That all surplus billing shall be canceled 
absolutely at the close of each business day; e. That the railroad billing of the 
inbound and outbound movements shall describe with sufficient particularity 
the commodity upon which the transit privilege is accorded; f. That the out- 
bound billing shall show full reference to the inbound billing; g. That the transit 
privilege shall be limited absolutely to one year, at the expiration of which time 
all privileges shall cease and full local rate, commodity or class, both into and 
out of the transit point, shall apply; b. That there shall be deducted an arbi- 
trary loss in process of milling wheat of not less than | per cent of the weight 
of the wheat; in the malting of barley of not less than 16 per cent of the weight 
of the barley; in the drying of corn of not less than 10 per cent of the weight 
of the corn; in the shelling of corn of not less than 20 per cent of the weight of 
the corn; and in the cleaning and clipping of grains of not less than 1% per cent 
of the weight of the grain; and 1. at in according the transit privilege upon 
the products of grain milled cr treated in transit, the policing authority shall 
be required to balance the outbound movement of the product against the in- 

und movement of the grain upon the basis of well-known average ratios of 
the products of the grain. This same general principle shall be applied to mixed 
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IMPORTANCE OF TRANSIT 
In the Transit case, supra, at page 349, the Commission said : 


These privileges had grown up, and the Commission found them in full 
vigor when the act to regulate commerce became a law. In the earlier cases 
we hesitated, in the absence of power to mapemee transit, to lend our approval 
to the practice. In fact, many carriers an —— insisted that the practice 
be abolished altogether and that flat rates be substituted in lieu thereof. How- 
ever, to-day transit has become a practice of such universal prevalence upon all 
the railroads that it has become as much the duty of this Commission under the 
law as amended to supervise and regulate these rules and practices as the rates, 
tules, and practices generally of all interstate carriers. It may be that absolute 
uniformity throughout the country in transit rules and regulations can not be 
brought about, but there can be established such uniformity as to insure that 
traffic will be conducted in accordance with the plain provisions of law. In other 
words, there must be uniform observance of the law, and all interests will then 
be placed upon a basis of equal opportunity, and abuses that are now justly 
complained of can be prevented. 


In the same opinion appears the following: 


The grain business of the country is one of vast proportions and involves 
millions of dollars in revenues to the carriers. In transporting the grain and 
its products from the fields of surplus production to the consumers of the south 
and the populous east, and for export, practically all of the carriers in inter- 
state commerce participate. There is competition among them in the handli 
of this immense tonnage; this and probably other considerations have produ 
a marked diversity of views as to what transit rules and regulations should 
require. (Id. 347) 


In Ogden Grain. Exc. v. Abilene & 8. Ry. Co., 122 I. C. C. 691, the 
Commission said : 


_ The universal application of transit privileges in connection with rates on 
grain has resulted from the policy of equalizing various mills, whether located 
near points of production or in consuming territories. 


In Central Yellow Pine Assn. v. Vicksburg, 8S. & P. R. Co., 10 1. C. C. 
193, the Commission held: 


Under transit arrangements at the present time grain of all kinds is milled 
and otherwise treated in transit; flour is blended, cotton is compressed, lumber 
is — and otherwise manufactured, and livestock is stopped off to test the 
market. 


In In re Transportation of Wool, Hides, and Pelts, 23 I. C. C. 151, 
the Commission said : 


It is a commercial necessity that large quantities of wool shall be concen- 
pa S the purpose of assorting and grading, and transit privileges should be 
allowed. 


In Thomas Cotton Co. v. Illinois Central R. Co., 63 I. C. C. 89, the 
Commission said: 


Transit has been in effect for so long and has become so much a part of the 
transportation of cotton as to be as inherently fixed as a part of the tariffs 
as the rates themselves, and it must be unlimited as to points of destination to 
which shipments can be made from the concentration point if there is to be 
economical concentration. 
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In Anderson, Clayton & Co. v. Chicago, R. I. & P. Ry. Co., 18 I. C. C. 
340, the Commission said : 


Carriers have the right to compress cotton in transit. They also have the 
right to grant or allow to shippers or owners of cotton the privilege to con- 
centrate uncompressed cotton at designated compresses on their lines for such 
treatment as the shippers or owners may desire to give it with the right of the 
~~ or owners to deliver the cotton back to the carriers for transportation 
at the through rates from points of origin. 


In Parkersburg Rig & Reel Co. v. Baltimore & O. R. Co., 109 I. C. C. 
569, the Commission said: 


The fabrication in transit of iron and steel articles is common and has 
been in effect in different territories for many years. Its convenience to the 
fabricator of these products makes it practically a commercial necessity. 


In Reconsignment Case, 47 I. C. C. 590; the Commission said: 


Inspection is a necessary and valuable commercial adjunct of the marketing 
of commodities, and the stoppage and necessary detention of shipments for the 
purpose is a reasonable and proper service. 


In Superior Commercial Club of Superior, Wis. v. Great Northern 
Ry. Co., 24 I. C. C. 96, the Commission held that milling grain in transit 
is a practice that is almost universal throughout the country, and in the 
same case stated that ‘‘There is commercial necessity of mixing grain for 
nilling and grading purposes.’’ 


In Royal Milling Co. v. Great Northern Ry. Co., 52 I. C. C. 151, the 
Commission held that competition in grain and flour is national in scope, 
and transit should not be regarded merely from the standpoint of service 
performed at any particular point. 


In Investigation of Alleged Unreasonable Rates on Meats, 22 I. C. C. 
160, the Commission said : 


The b poe of trying the market is of great benefit to producers of live- 
stock and ought to be continued under reasonable terms and conditions. 


In Flory Milling Co. v. Central New England Ry. Co., 93 I. C. C. 
129, the Commission held that 


Milling in transit of grain, grain products, and commodities entering into 
the manufacture of mixed feeds at joint rates has become such a widely diffused 
and common practice, due largely to voluntary act of the carriers, that any 
manufacturer not accorded transit under joint rates is at a substantial dis- 
advantage which will confine his opportunities of sale to limited areas. 


In St. Louis Live Stock Exc. v. Alton R. Co., 198 I. C. C. 73, at page 
101, the Commission said: 


Diversion and reconsignment without prohibition of sale in transit are generally 
permitted at markets east of the Indiana-lIllinois State line. At many countr 
Points in the East and West hogs are permitted to be concentrated, sorted, 
graded, mixed, or consolidated and sold in transit. In practically all traffic 
other than livestock, diversion and reconsignment are permitted, regardless of 
change of ownership. These privileges generally are not permitted on the basis 
of the through rate after the shipment has been unloaded and delivered. Special 
transit provisions apply in various parts of the country on individual commodi- 
ties. In some instances charges are made to cover the costs of the transit 
services, while in others the services are performed free of charge. 








I. C. C. PRACTITIONERS’ JOURNAL 





And, in the same case, at page 89, the Commission discussed the 
economic effects of cancellation of existing transit arrangements at a live 
stock market and the substitution of combination of local rates. 

In the same case, with respect to the right of ‘‘trying the market,”’ 
the Commission said : 


The right of trying an intermediate market on the basis of the throu 
rates is of real value to the producer and feeder of livestock. Advantage of the 
through rate should not be denied on shipments of livestock which are stopped 
to try a market and are moved to destinations beyond. No reason appears 
why the right should not also obtain regardless of whether the original billing 
is to the market or a point beyond. (Id. 98) 


In In re Transportation of Wool, Hides, and Pelts, 23 I. C. C. 151, 
the Commission said : 


Transit is a practice of universal prevalence. There is not probably a rail- 
road in the whole United States handling any considerable amount of business 
into whose tariffs it is not incorporated. There is not a state commission with 
authority to establish rates which does not exercise, as a part of that authority, 
the right to prescribe and enforce proper transit privileges. This Commission 
can not, as tariffs are now constructed and as railroad business is now con- 
ducted, properly supervise and regulate the interstate rates and practices of this 
country without authority over transit. 


There is, perhaps, no industry to which the establishment of transit 
is more important than the milling of grain. The margin upon which 
business is done is slight and the freight rate plays an important part in 


the sale of the grain and of the milled product. It is obvious that millers 
at’ what. are known as ‘‘rate breaking’’ points have considerable ad- 
vantage over millers at interior points unless transit is established at the 
interior point upon some reasonable basis. The Commission has fre- 
quently held that it is not its function to equalize commercial or geo- 
graphical conditions or to determine where business shall be done. In a 
number of eases it has, however, found that carriers should permit 
milling in transit at intermediate points on the direct line or route on 
the basis of the through rate plus a transit charge of not to exceed one- 
half cent per 100 pounds. Southern Illinois Millers Asso. v. L. & N. 
R. R. Co., 23 I. C. C. 673; Missouri-River Illinois Wheat and Flour 
Rales, 27 I. C. C., 286. 

In Rates on Grain Milled in Transit, 35 I. C. C. 27, 32, the Commis- 
sion said, with respect to certain carriers which had established through 
routes and joint rates: 


* * * and so long as these lines allow transit on the basis of the through 
rates at some points on these through routes they may properly be required to 


accord transit on the same basis at other milling points on these through 
routes. ‘ 


And in Henderson Commercial Club v. I. C. R. R. Co., 36 1. C. C. 
20, the Commission said, pages 27 and 28: 


In previous opinions the Commission has alluded to the importance of 
granting transit upon grain at all points on a through route, at which transit 
may be used, so as to prevent an undue preference and advantage to terminal 
and rate-breaking points. 
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In Chicago Bridge & Iron Co. v. Erie R. R. Co., 46 1. C. C. 641, 644, 
the Commission said: 


Iron and steel articles for use in the construction of towers, tanks, stand- 
pipes, steel riveted pipes, and smoke-stacks are of necessity fabricated at mills 
far removed from sites of such structures, and it is essentially inexpedient to 
set up at the destined sites the necessary machinery for fabrication. This is 
true also of structural iron and steel for use in bridges and buildings, and it is 
this “circumstance and condition of things which has warranted the extension 


of the ee to this particular industry.” Middletown Car Co. v. P. R. R. Co., 
32 1. C. C. 185, 186, 


In Fabrication-in-Transit Charges, 29 I. C. C. 70, the Commission 
said at page 76: 


_It is quite obvious that ordinarily transit can only be accorded products 
which move at the same or very nearly the same rates as the material from 
which they were made. It is reasonable to withhold transit from a product 
that is essentially different from the raw material. 


BENEFICIAL NATURE OF TRANSIT 


In Blodgett Milling Co. v. Chicago, M. & St. P. Ry. Co., 23 I. C. C. 
448, the Commission held that transit privileges are of benefit to the car- 
riers, the dealers and the public. And In re Transportation of Wool, 
Hides and Pelts, 23 I. C. C. 151, the Commission said: 


Transit in many cases is beneficial in its application. When it can be applied 
without discrimination it results in the diffusion of business, in giving rival 
communities the relative advantages to which they are entitled, and which can be 
accorded them in no other way, and, generally speaking, in the application of 
lower transportation charges. 


Also: 


Commercial operations have in many instances grown upon the exercise of 
transit privileges which could have been developed in no other way. 


In The Transit Case, 24 I. C. C. 340, the Commission found that in 
most instances transit privileges are now a commercial necessity. 


In re Rates and Charges on Grain and Products, 91 I. C. C. 105, 
appears the following: 


Transit arrangements are of value to the farmer as well as to the miller 


and the market, in that the farmer is thus afforded wider marketing oppor- 
tunities. 


In Wheelock and Bierd vy. Akron, C. & Y. Ry. Co., 179 I. C. C. 517, 
the Commission said : 


Practical transit, especially on grain, could not exist without according the 
shipper the right to bill his shipments to the transit point in the first place and 
subsequently to rebill them or their equivalent to a new final destination, for 
the final destination is not and cannot be known at the time of initial shipment. 
Transit arrangements represent a departure from ordinary transportation ser- 
vice, under which shippers are accorded a more favorable basis of rates than 


would obtain if the inbound and outbound movements were treated as separate 
shipments. 
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In Cotton, 165 I. C. C. 595, the Commission said: 


The satisfactory marketing of substantially all cotton requires that large 
quantities shall be gathered together and classed and graded in order that market- 
able lots of even-running grade and staple may be assembled. This is known as 
concentration, and tariffs commonly provide that cotton may be stopped in 
transit at so-called concentration points to receive this service and be refor- 
warded on the basis of the through rate from origin to final destination. 


And in Joy v. Missouri-K.-T. R. Co., 167 I. C. C. 545, the Commis- 
sion held: 


Transit shipments are billed from origin to destination on a through bill 
of lading which carries notation by the shipper that the cotton is to be com- 
pressed in transit. Carriers ey stop transit shipments at the first point 
in the line of haul at which a suitable compress is located. The compress acts 
as the agent of the carrier, and charges for compression are absorbed by the 
carrier out of the freight rate. Transit shipments are in the custody of carriers 
and their agents from origin to destination. Carriers’ practice of reserving to 
themselves the right to select the compresses along their respective lines at which 
transit cotton should be compressed is not unreasonable or otherwise unlawful, 
since, as a matter of law, carriers are entitled to select their own agents for the 
performances of services which they hold themselves out to perform. 


In Propriety of Operating Practices—New York Warehousing, 198 
I. C. C. 134, at page 196, the Commission said : 


Storage in transit permits the stopping of goods at an intermediate point 
en route and the reshipping therefrom to final destination at the through rate 
instead of the higher combination of local rates, to and from the transit point, 


which would obtain if the transit privilege was not granted. The transit privi- 
lege ordinarily is for the purpose of permitting some milling, manufacturing, or 
other trade process to be performed to the goods during the transit period. When 
owners of the stored freight may sell it locally, remove it by trucks, or other 
means, withdraw it from consumption any time or in any quantity, and when 
if the goods remain in storage beyond the time limit imposed for in-transit 
storage the rates for storage remain the same as applied during such period, the 
storage partakes of the nature of commercial storage, and the storage is not 
in-transit storage. The fact that it is designated as such in the carriers’ tariffs 
does not invest it with the characteristics of in-transit storage. 


And in St. Louis Live Stock Exc. v. Alton R. Co., 198 I. C. C. 73, 
at page 105, the Commission reviewed the many benefits claimed as flow- 
ing from the privilege of change of ownership while in transit. 


MANNER OF ASssESSING TRANSIT CHARGES 


In Central Yellow Pine Asso. v. Vicksburg, S. & P. R. Co., 10 
I. C. C. 193, the Commission said 


In general the raw material pays the local rate into the point of manufac- 
ture; when afterwards the manufactured product goes forward it is transported 
upon a rate which would be applicable to that product had it originated in its 
manufactured state at the point where the raw material was received. 


In Clinton Sugar Refining Co. v. Chicago & N. W. Ry. Co., 28 
I. C. C. 364, the Commission said : 


Ordinarily where milling in transit is permitted the full local rate is col- 
lected when the shipment moves into the milling point. When the product 
moves to final destination to which a through rate is in effect, charges are so 
adjusted plus the milling in transit penalty. 
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In Larabee Flour Mills Corp. v. Atchison, T. & 8. F. Ry. Co., 148 
1 C. C. 5, the Commission held: 


_ Rates applicable on transited shipments are those in effect when shipments 
originated, even though they move at rates based on combination of inbound 
rates on raw material and outbound rates on transited product. 


See also, In re Through Routes and Through Rates, 12 I. C. C. 163; 
Interstate Remedy Co. v. American Exp. Co., 16 I. C. C. 436; In re 
Milling-in-Transit Rates, 17 I. C. C. 113; Transit Case, 25 I. C. C. 130; 
Fargo Iron & Metal Co. v. Great Northern Ry. Co., 46 I. C. C. 399. 

In Rumble & Wensel Co. v. Director General, 62 I. C. C. 110, the 
Commission said : 


The shipper must comply with tariff requirements which provide for 
surrender of inbound freight bills in order to obtain the benefit of the through 
rate from point of origin to ultimate destination. 


In Roper Lumber-Cedar Co. v. Chicago & N. W. Ry. Co., 16 I. C. C. 
382, the Commission said : 


A condition that the ultimate destination must be shown on the original 
bill of lading, to obtain a transit privilege and through rate, is unreasonable. 


That the transit privilege should be limited to one year was held in 
Henderson & Barkdull v. St. Lowis, I. M. & 8. Ry. Co., 18 I. C. C. 514; 
and only in the matter of creosoting of lumber, due to time required to 
effect physical changes, has this ruling been modified. See Storaye-in- 
Transit Rules at Minnesota Transfer, 78 I. C. C. 265. 

In Federal Match Corp. v. Great Northern Ry. Co., 128 I. C. C. 415, 
the Commission held that a period of 18 months is not an unreasonably 


long time limitation for transit on lumber manufactured into match 
blocks. 


In Larabee Flour Mills Corp. v. Atchison, T. & 8. F. Ry. Co., 148 
I. C. C. 5, the Commission held: 


When a rate factor used in combination is subject to a transit tariff author- 
izing protection of the through rate on bran or other product, the carrier or 
carriers parties to the rate hold out to the shipper that the combination rate 
on the bran from origin of wheat to final destination of product will be pro- 
tected unless application of the “through rate” is restricted. 


In Rapp Lbr. Co. v. Louisville &@ N. R. Co., 159 I. C. C. 749, the 
Commission said: 


When shipments moved inbound under log rates to a milling point in the 
State where they originated and outbound under lumber rates to interstate 
destinations, the entire movement to and from the mill became in effect a 
through movement over which the commission had jurisdiction. 


In General Mills, Inc., v. Chicago, R. I. & P. Ry. Co., 185 I. C. C. 
789, the Commission said: 


Shipments moved intrastate, milled in transit, thereafter shipped without 
the State to a port, for export, nothing in the inbound transportation papers in- 
dicating a further movement was intended, are subject to the act, It is common 
knowledge that a large portion of such grain or its products does and must 
necessarily move beyond. Carriers for many years have permitted transit on 
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grain without requiring shippers to indicate on inbound bills of lading that 
the grain was intended for further movement. 


In Scoular-Bishop Grain Co. v. Minneapolis & St. L. R. Co., 200 
I. C. C. 663, at page 665, the Commission said: 


The commission had no jurisdiction to determine reasonableness of total 
charges, when, in view of the absence of a transit arrangement provision in 
the tariff the movements into and out of the point concerned constituted sepa- 
rate shipments, the inbound shipments moving intrastate. 


In Duck River Grain Co. v. Nashville, C. & St. L. Ry., 160 I. C. C. 
28, the Commission said : 


On transit shipments carriers may collect for the transportation, from point 
of. — to final destination of the milled products, the total of the rates ap- 
plicable to and from the transit points; but in the adjustment of the charges 
they receive the through rate applicable thereto. The inbound rate may be 
unreasonable, and yet the through rate charged may be reasonable. 


In Quaker City Quality Cracker Co. v. Baltimore & O. R. Co., 191 
I. C. C. 246, the Commission said: 


Unless transit tariffs specifically provide to the contrary, methods of per- 
forming specified service, and the intermediate steps of products involved in the 
accomplishment thereof, or essential to the production of the outbound com- 
modity, are immaterial. 


And in the Duck River Grain Company case, supra, the Commission 
also held: 


As the bills of lading act provided that a person to whom an order bill had 
been duly negotiated acquired thereby in addition to title to pond og wn shipped 
“the direct obligation of the carrier to hold possession of the goods for him ac- 
cording to the terms of the bill as fully as if the carrier had contracted directly 
with him,” complainant’s successor had the right to transit service which was 
provided for through shipments and the exercise of such right converted the 
original shipment into one by fiction construed to be and treated as through 
shipment from point of origin to final destination of the milled products. 


Loss oF IDENTITY OF ARTICLE TRANSITED Is UNIMPORTANT 


In re Substitution of Tonnage at Transit Points, 18 I. C. C. 280, 
the Commission said : 


Many transit tariffs recognize the obvious fact that loss of weight at the 
billing point must be allowed for in the rules governing the privilege, or that 
local commodities will be substituted and sent forward without paying the 
corrected local rate. 


In the Transit Case, 24 I. C. C. 340, it was held that where a com- 
modity must of necessity lose its actual identity, there is no requirement 
that such identity must be preserved. 

In St. Louis Live Stock Exc. v. Alton R. Co., 198 I. C. C. 73, it was 
held that change of ownership in transit has no bearing on the service 
performed, except that of policing and keeping the carriers’ records. 

In Quaker City Quality Cracker Company case, supra, it held that 
ordinarily methods of performing the specified transit service, and the 
intermediate steps or process involved in the accomplishment thereof, or 
essential to the production of the outbound commodity, are immaterial. 
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Unity or TRANsIT AND RULES 


In Fabrication-In-Transit Charges, 29 I. C. C. 70, the Commission 
held that a transit rate, privilege, and the regulations governing the same 
area unit. See also Rumble & Wensel Co. v. Director General, 62 I. C. C. 
110. 

In Grand Rapids & I. Ry. Co. v. United States, 212 Fed. 577, a 
Federal court held that before the benefits of a transit shipment can be 
accorded, some relation must in fact exist between the proposed outbound 
shipment and the inbound shipment. 


CommopiTiges To WuHiIcH TRANSIT Is APPLICABLE 


In Douglas & Co. v. Chicago, R. I. & P. Ry. Co., 16 I. C. C. 232, the 
Commission said that it is reasonable to withhold transit from a product 
which is different from the raw material. 

In Parkersburg Rig & Reel Co. v. Baltimore & O. R. Co., 109 I. C. C. 
569, the Commission said: 


_ The fabrication in transit of iron and steel articles is common and has been 
in effect in different territories for many years. Its.convenience to the fabrica- 
tion of these products makes it practically a commercial necessity. 


And in the Reconsignment Case, 47 I. C. C. 590, it was held that in- 
spection is a necessary and valuable commercial adjunct of the marketing 
of commodities, and the stoppage and necessary detention of shipments 
for the purpose is a reasonable and proper service. 

In Investigation of Alleged Unreasonable Rates on Meats—22 
I. C. C. 160, the Commission held that the privilege of trying the market 
is of great benefit to producers of livestock and ought to be continued 
under reasonable terms and conditions. 

In Flory Milling Co. v. Central New England Ry. Co., 93 I. C. C. 
129, the Commission held : 


Milling in transit of - grain products, and commodities entering into 
the manufacture of mixed feeds at joint rates has become such a widely diffused 
and common practice, due largely to voluntary act of the carriers, that an 
manufacturer not accorded transit under joint rates is at a substantial disad- 
vantage which will confine his opportunities of sale to limited areas. 


In Nueces County Nav. District v. Abilene & 8S. Ry. Co., 155 I. C. C. 
712, the Commission held : 


Concentration is a transit service which is an incident of a through rate. 
ts purpose is to make available on a through shipment, stopped for concen- 
tration, a lower through charge than would apply if the movements to and from 
the —— point were treated as separate shipments and the local rates 
applied. 


__ In Routing and Transit on Cotton, 157 I. C. C. 762, it was held that 
it is universally admitted that the concentration of cotton for sampling, 
grading, and classifying is an absolute commercial necessity. 

And in Union Wire Rope Corp. v. Atchison, T. & 8S. F. Ry. Co., 66 
F. (2d) 965, the Federal Court held that the ‘‘reworking’’ of an article 
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under the provisions of a tariff authorizing a transit service may mean 
manufacture. 


Summary or I. C. C. Decisions oN TRANSIT 


This detailed review of Commission’s decisions dealing with transit 
shows the great importance of the subject to rate regulation, and that 
at the time the Interstate Commerce Act was passed, in 1887, transit 
had long been in force through voluntary action of the carriers, and com- 
munities had been built up and investments made upon the strength 
of the practice. The Commission merely accepted the well-established 
practice. Transit was of gradual growth and did not develop along lines 
which would be approved as a matter of logic. In many instances there 
is no actual charge for the transit service. In other cases the transit 
charge may not cover the full costs of actual service. Sometimes the 
situation is complicated by the inclusion of a back-haul service without a 
separate charge therefor. It is usually a difficult matter where the 
transit service is involved to determine whether the line-haul rates were 
originally intended to include a part or all of the cost of the transit 
service, or the latter was imposed upon a rate structure intended to cover 
only the actual carriage from point of origin to ultimate destination. It 
is a question of fact and each situation must be handled in a particular 
way. Recourse must be had to the governing tariffs to determine what is 
permitted under any given transit practice. The tariffs differ materially 
in their form and language, and while in the principles enunciated by 
the Commission or the courts are valuable precedents in determining 
whether or not the regulations or charges contained in any tariff under 
consideration are unreasonable or unlawful, the legality of the practice 
must be decided by an examination of the tariff itself. 

The Supreme Court has recognized the distinction in the nature of a 
shipment due to transit. In Baltimore & Ohio 8. W. R. Co. v. Settle, 
260 U. S. 166, at 173-174, the Court said: 


The mere fact that cars received in interstate movement are reshipped by 
the consignee after a brief interval, to another point, does not, of course, estab- 
lish an essential continuity of movement to the latter point. The reshipment, 
although immediate, ma an independent intrastate movement. The instances 
are many where a local shipment follows quickly upon an interstate shipment 
and yet is not to be deemed part of it, even though some further shipment was 
contemplated. Shipments to and from distributing points often present this 
situation, if the applicable tariffs do mot confer reconsignment or transit 
privileges. (Emphasis supplied.) 


The court carefully distinguished between movements into and out 
of ‘‘distributing points’’ where there is no ‘‘transit’’ rule and those in 
which there are such rules. And in order to emphasize the point, foot- 
note 3 was added, which reads: 


Chicago, M. St. P. & P. R. Co. v. lowa, 233 U. S. 344, was a case of this 
character. (Other citations.) On the other hand, there are many instances 
where the grant by tariffs of extensive transit or reconsignment privileges has 
rendered what otherwise would be independent local movements a part of 
through interstate shipments. (Citing Re Substitution of Tonnage at Transit 
Points, 18 1. C. C. 280; Transit Case, 24 I. C. C. 340.) (Emphasis supplied.) 





Should Non-Lawyers be Barred From 
Practicing before the Interstate 
Commerce Commission?* 


By Minton P. Bauman 


S of October 15, 1938, the Interstate Commerce Commission has ad- 
mitted, as qualified to practice, 4,009 persons who were not attorneys. 
The total admitted to practice as of that date was 10,152, so that it is 
apparent that today approximately 40 per cent of the persons admitted 
to practice are non-lawyers. I think these and other figures are essential 
to an understanding of the question that has been propounded here, and 
I trust that you will bear with me as I briefly delve into the record. 

A new chapter in Interstate Commerce Commission history com- 
menced on September 1, 1929, when the Commission determined upon 
the registration of practitioners and adopted rules for admission to prae- 
tice. The Commission did not then limit authority to practice to lawyers 
nor, at that time, did lawyers predominate in the right to practice. On 
October 15, 1930, a brief eight years ago, the register of those admitted 
as qualified to practice totalled 4,283 members, of which 2,546, or 59.4 
per cent, were non-lawyers. The lawyers numbered 1,737. 

While supporting figures are not presently available, my experience 
convinces me that almost all, if not all, of the 1,737 members of the Bar, 
admitted as qualified to practice before the Commission in the Fall of 
1930, were men who were either then or previously employed by rail- 
roads or had gained experience as members of the staff of the Interstate 
Commerce Commission. I am convinced that these men were transporta- 
tion specialists first and lawyers afterwards. The practice of law was 
then incidental to the practice of transportation. The men whom I am 
describing, lawyers and non-lawyers, have careers as deeply rooted as 
those of the Interstate Commerce Commission itself in the continuing 
endeavor to create and preserve a national transportation system. 

What is the Interstate Commerce Commission? When I say ‘‘The 
Commission is not a court,’’ I could cite you numerous authorities' and 
the same is true when I say that ‘‘The Commission is an administrative 
tribunal appointed by law and informed by experience.’’? The courts 


*Address before Associated Industries of New York, delivered December 1, 1938. 

1[nterstate Commerce Commission v. Cincinnati, N. O. & T. P. Ry. Co., 64 Fed. 
981; wt ¢ & I. Bridge -" v. Louisville & N. R. Co., 37 Fed. 567; a peal dis- 
missed, 149 77, 37 L. ed. 964, 13 Sup. Ct. Rep. 1048; Interstate Commerce 
Commission v. Pout &N.R. Co., 73 a hy « Interstate Commerce Commission 
v. Brimson, 154 U. S. 447, 38 L. ed. 1047, 4 Sup. Ct. Rep. oy reversing In re 
Interstate Commerce Commission, 53 Fed. 6 exas & P. Co. v. Interstate 
Commerce Commission, 164 U. S. 197, 40 L. ed. 940, 16 Sup. 4 Rep. 

2Interstate Commerce Commission v. Louisville & N. R. Co., 2) U.S. 88, 57 L. 

ed. 431, 33 Sup. Ct. Rep. 185; Procter & Gamble Co. v. ‘a States, 225 U. S. 282, 
56 L. ed. 1091, 32 Sup. Ct. Rep. 761; Cincinnati, N. O. & T. P. Ry. Co. v. Interstate 
Commerce Commission, 162 U. S. 184, 40 L. ed. 935, 16 Sup. Ct. Rep. 700; Interstate 


Feammerce Commission v. Brimson, 154 U. S. 447, 38 L. ed. 1047, 14 Sup. Ct. Reo. 
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have held® that ‘‘The Commission by reason of the experience of its 
members and their great opportunity for full information is in a sense 
an expert tribunal.”’ 

In all, since the first Commission was established, in 1887, there 
have been forty-five persons appointed and served as Interstate Com- 
merce Commissioners. A great many were not lawyers. I have never 
heard it questioned that the contribution to the work of the Commission 
made by these non-lawyers is not as great as that of the lawyers. Our 
present Commission has members well versed in the law, who have not 
been graduates of law schools. I am sure that the lawyer members of the 
Commission today will concede that a Commission composed of lawyers 
and non-lawyers, such as is the present Commission, is of greater value 
than would be a Commission composed exclusively of men trained to 
think principally in legal channels. 

One of the finest and truest things said of the Commission is that 
‘*it is an expert body with a national vision.’’* 

The Commission, as you know, was established in 1887. The original 
Act to Regulate Commerce was a rather weak and ineffectual document. 
An excellent description of the creation of the Commission is to be found 
in an address made in 1933 by former Commissioner Farrell, who stated: 


“My information is that when Congress drafted the Act to Regulate Com- 
merce, it did not have in mind at all the creation of an Interstate Commerce 

mission or any other Commission to enforce compliance with its provisions. 
It did intend to make a law that would be enforced in the courts, the same as 
other laws are, but even at that early date, and after they had discussed, as th 
ayers d did, for about four years, from 1883 to 1887, the evils for whic 
they intended to provide remedies, it occurred to some of them that this would 
be a cumbersome thing to impose upon the courts, and | presume that it 
occurred to them also that different courts + ~ have different views of how 
that Act should be construed and applied; so they began to talk about a Com- 


mission, and according to my information the pu of creating the Interstate 
Commerce Commission was expressed by former President Harrison as follows: 
He said, “What we want of a Commission is a tribunal to which a man who 
thinks he has a grievance against a railroad company can go and tell his story 
and then go home and attend to his business, and the Commission will do the 
rest.’” 


The Interstate Commerce Act, as we know it in the twentieth cen- 
tury, is a forceful and comprehensive document. Succeeding Interstate 
Commerce Commissions, by 1929, had created a comprehensive territorial 
grouping of railroads and an intricate interwoven freight-rate structure 
which, unquestionably, would today have given to the country a working 
national transportation system, with the railroads as its backbone, had 
not the unforeseen development of highway transportation projected 
itself upon the national scene. Parenthetically, may I plead with you, 
as one who has long observed the Interstate Commerce Commission in 
action, that you do not attribute the existing chaotic situation in trans- 
portation to any shortcomings of the Commission. That body is indus- 


8East Tennessee, V_& G. Ry. Co. v. Interstate Commerce Commission, 99 Fed. 
52, affirming Interstate Commerce Commission v. East Tennessee, V. & G. Ry. Co., 


85 Fed. 107, reversed on other grounds, 181 U. S. 1, 45 L. ed. 719, 2 Sup. Ct. Rep. 


“4Wallover v. United States, 32 F. (2d) 524. 
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triously and courageously struggling today with a problem created in 
an era that produced an enormous surplus of transportation facilities. 
Within the past eight years, the country has dumped into the lap of the 
Interstate Commerce Commission an addition to the transportation plant 
of the country, in the form of a highly efficient and flexible highway 
facility and, at the same time, has reduced the national tonnage to be 
transported to a figure which did not suffice to support the transportation 
plant which existed prior to the coming of motor trucks. For over fifty 
years, the Commission has had the merited respect and cooperation of the 
nation. Do not withhold support now, when it is confronted with its 
greatest problems. 

Returning again to the year 1929, we find that the work of the Com- 
mission had become one of the important pillars upholding the economic 
life of the nation. Scattered throughout the country were some 4,000 
persons, representing carriers and their patrons, specialists in transporta- 
tion and experienced advocates in presenting the problems, grievances 
and complaints of their clients to the Commission for adjudication, both 
formally and informally. Early in 1929, the Commission required these 
persons to register. Members of the Bar, then practicing before the 
Commission, were automatically admitted to practice. Non-lawyers who 
desired to continue to appear before the Commission, were required to 
demonstrate their fitness. A prerequisite to admission was that the ap- 
plicant must file proof to the satisfaction of the Commission that he was 
possessed of the necessary legal and technical qualifications to enable 
him to render valuable service before the Commission and was otherwise 
competent to advise and assist in the presentation of matters before the 
Commission. In substance, the requirement was that the applicant have 
sufficient familiarity with the laws administered by the Commission, its 
Rules of Practice, and an understanding of the principles of general 
law and procedure which a practitioner and advocate should have well 
at his command. More recently, non-lawyer applicants are required to 
pass written examinations. From all this, you will see that while the 
lawyer must merely prove that he has been admitted to practice before 
the highest court in his home State, the non-lawyer must file proof to the 
satisfaction of the Commission that he is possessed of both legal and teech- 
nical qualifications. 

It is not my purpose to draw a conclusion with respect to the rela- 
‘tive value of those, on the one hand, having legal and technical qualifi- 
cations, even though they be non-lawyers, and those who have simply 
demonstrated that they are trained advocates, versed in general law but 
with little knowledge of the Interstate Commerce Act and related acts. 
The non-lawyer practitioner almost exclusively represents shippers. 
Under Part 1 of the Act, dealing with railroads, he generally appears as 
counsel in proceedings involving either the reasonableness of rates or in 
support or defense of allegations of undue discrimination and prejudice. 
Section 1 of the Interstate Commerce Act requires that freight rates be 
just and reasonable. The best standard or yardstick that the Interstate 
Commerce Commission or the courts have been able to devise for testing 
the reasonableness of a freight rate is the rate charged on the same or 
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like commodities under similar circumstances and conditions. The non- 
lawyer, having proven his technical and legal qualifications, surely is in 
a sound position to first advise his client if he has grounds for com- 
plaint under Section 1 of the Act and, if the answer be in the affirma- 
tive, to properly and helpfully present his client’s case to the Inter- 
state Commerce Commission. The same is true of the shipper suffering 
under the apprehension that the railroads or other carriers are unduly 
preferring his competitor or persist in subjecting him to undue preju- 
dice. It requires more than simple admission to the highest court of 
any State or even to be a trained advocate, to advise a shipper if the 
carrier serving him is treating him unlawfully simply because the freight 
rate charged him differs from that assessed his competitor. 

Section 4 of the Act deals with the extent to which carriers may 
charge more for a shorter haul than a longer one, over the same line of 
railroad, or a rate greater than the aggregate of intermediate rates, 
while Section 6 requires that the charges for services rendered by carriers 
must be published in tariffs on file with the Commission, and that these 
charges may not lawfully be disregarded. The ability to interpret a 
tariff is not a requirement of any law school that I know of. Section 13 
of the Act is a prohibition against undue preference by railroads of intra- 
state commerce. It further makes it unlawful for intrastate commerce to 
be a burden on interstate commerce. Only the trained transportation 
specialist, be he lawyer or non-lawyer, may be of aid to the Commission in 
the determination of a violation of Section 13. Section 15a of the Act 
sets forth a rule of rate making. It reads: 


“In the exercise of its power to prescribe just and reasonable rates the 
Commission shall give due consideration, among other factors, to the effect of 
rates on the movement of traffic; to the need, in the public interest, of adequate 
and efficient railway transportation service at the lowest cost consistent with the 
furnishing of such service; and to the need of revenues sufficient to enable the 
carriers, under honest, economical, and efficient management, to provide such 
service. 


Section 15a is generally invoked and relied upon by carriers seeking 
authority to increase revenues. The proven ability of the non-lawyer, 
both as to legal and technical requirements, permits him to be helpful to 
the Commission in the development of the question of ‘‘efficient and eco- 
nomical management’’ and whether or not an increase in rates would be 
productive of more or less revenue. 


Questions, problems and issues arising under Sections 1, 2, 3, 4, 6, 
13 and 15a of Part 1 of the Act generally subordinate knowledge of law 
to experience and training in the knowledge of rate structure, the effect 
thereof upon the natural flow of commerce, distribution among indus- 
tries and commodities of the burden of supporting our transportation 
plant, and fair and impartial treatment of the shipping public and of the 
communities in which they are located. Questions of fact, rather than of 
law, are here presented and the competent advocate is the one who has 
knowledge of the facts. 


In Part IT of the Act, embracing the regulation of highway carriers, 
Section 203a exempts municipalities and zones or areas commercially a 
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part thereof from such regulation. The Commission must have advo- 
eates trained in commerce and transportation, if it is to properly set 
boundary lines where contemplated by Congress. 

Practice under Part II of the Act, so far, has been largely determi- 
nation of grandfather rights, with some cases involving certificates of 
public convenience and necessity, and, more recently, rate cases dealing 
with the minimum rates to be charged by highway common carriers. My 
observation of the conduct of these cases leads me to say that those who 
would bar trained and experienced non-lawyer practitioners would far 
better contribute to the welfare of the Commission and the legal fra- 
ternity itself, if they would use the same amount of energy in advising 
young lawyers to properly prepare themselves for practice before the 
Commission. Right now, many of them are as much in need of assistance 
as are their clientele. 

Fortunately, the proposals to bar non-lawyers do not have their ori- 
gin in lawyers who are, themselves, competent to practice before the 
Interstate Commerce Commission. I do not believe there are any greater 
opponents of the activities of certain lawyers to bar non-lawyer practi- 
tioners from the Interstate Commerce Commission than the lawyers who 
have been members of the Commission’s Bar since its inception and who 
practiced for many years prior thereto. To them, I pay great tribute 
because it requires and has required courage for them to support us non- 
lawyers in the attack which has been made upon us by certain bar associ- 
ations. At the annual convention of the Association of Practitioners, 
held in Pittsburgh in October, it was voted by the membership, lawyer 
and non-lawyer, to vigorously oppose legislation, Federal and State, 
adversely affecting the right of non-lawyers to practice before the Inter- 
state Commerce Commission. 

Such legislation is cropping up in the Congress and in the several 
States. It is sponsored by certain bar associations, of which the Federal 
Bar of New York, New Jersey and Connecticut has been the most active. 
In 1935, Senator Wagner of New York introduced a bill seeking to pre- 
vent non-lawyers from practicing before any of the various Federal ad- 
ministrative commissions. The bill failed to secure committee approval 
and was never favorably reported to the Senate. An identical bill is 
now pending in the House, likewise introduced at the request of the 
Federal Bar Association of New York, New Jersey and Connecticut. 
This is H.R. 9635, introduced by Representative O’Toole of Brooklyn, 
New York. Passage of this bill will be actively and aggressively opposed 
by the Association of Practitioners Before the Interstate Commerce Com- 
mission. 

Unquestionably, similar legislation will be sought in New York and 
other States. These bills are always characterized as ‘‘unauthorized 
practice of law’’ bills. The purpose behind all of them is monopolistic. 
It is to get more business for lawyers. No distinction is made between 
practice before courts or expert tribunals. The Interstate Commerce 
Commission, ‘‘an expert body with a national vision,’’ would thus be 
deprived of substantial help from many men of fine character and at- 
tainments who, while lacking formal education in the law, have become 
thoronghly grounded in the law administered by the Commission. 
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Mr. Elmer A. Smith, General Attorney of the Illinois Central Sys- 
tem, an outstanding member of the Bar of the Commission and a sturdy 
supporter of the non-lawyer in this controversy, in a recent address, 
summed up the situation when he said : 


“Many people now seem to be shocked by the fact that non-lawyers are 
permitted to appear before the Interstate Commerce Commission, ignoring the 
fact that this has been the practice for 51 years and that it was instituted by one 
of the most eminent scholars and jurists in American history. I think that be- 
fore this practice is changed, those who advocate such a change ought to inform 
themselves respecting the history of practice before the Commission and the 
kind of work that is done by the Commission.” 

“The long experience of the Commission, its knowledge of the wide variety 
of proceedings before it and the questions presented in such ae. the 
peng it has through hearings, briefs, and argument, of observing the 
character of the work done by those who appear before it, whether they be 
lawyers or nonlawyers, place the Commission in a better position than Congress 
or the courts to prescribe the qualifications of those who practice before it.” 


The O’Toole Bill would deny the Commission the right to prescribe 
the qualifications of those who practice before it. On this ground, if no 


other, it should be opposed. I trust the Associated Industries of New 
York will give consideration to such opposition. 




















At the Interstate Commerce Commission 





Freight Forwarding Investigation 


The I. ©. C. has released its report in Docket No. 27365—Freight 
Forwarding Investigation (Transportation of Consolidated Carload 
Freight). The Commission finds certain rules and practices of the re- 
spondents with respect to forwarder traffic to be unlawful, and prescribes 
lawful rules and practices relating thereto. It has also "found that the 
renting or leasing space to forwarders on bases which fail to yield an 
adequate return on the value of the premises used, or permitting the free 
use of such space, violates Sections 2, 3 and 6 of the Interstate Commerce 
Act. Certain Eastern respondents, through their respective control or 
domination of particular forwarding companies, are found to be charging 
a different compensation to some shippers than to others for substantially 
like services, and to be rendering the public a service by indirection 
without appropriate tariff authority, in violation of Sections 2 and 6 of 
the Interstate Commerce Act. Certain services incident to interstate 
transportation of forwarder traffic by several southwestern respondents, 
through their subsidiary transport companies, are found to be performed 
without appropriate tariff authority, in violation of Section 6 of the Act. 

Legislation regulating forwarders, both in their relation to other 
transportation companies and to shippers and localities, is recommended, 
provided the rail lines fail to perform adequate services, either by them- 
selves or through one or more wholly owned and controlled agencies, on a 
rate basis adjusted to meet the needs of forwarder traffic moving by rail. 

The conclusions reached by the Commission differ to some extent 
from those recommended by the Examiner. 

Commissioner Meyer concurred generally in the results. He ex- 
pressed himself as agreeing with the conclusion that the forwarder 
method of shipment generally has served to promote transportation 
economy, and that if the carriers find it impractical, uneconomical or 
inefficient to perform the forwarding business themselves directly, the 
agency which does perform it for them should be brought within the 
scope of the Interstate Commerce Act. He suggested that the proper 
way to settle the questions as to whether the forwarding business as now 
conducted is within the limits of the law is to institute proceedings in 
the Courts to have them determined. 

Commissioner Caskie, concurring in part, expressed the view that 
legislative recognition of forwarders as common carriers is undesirable, 
and that there is no public demand for the regulation of forwarders. 
Commissioner Lee concurred in Commissioner Caskie’s expressions. 

Commissioner Eastman, in an extensive expression of partial dissent, 
in which Commissioner Mahaffie joined, said that the majority report 
views the facts from a faulty perspective, and puts emphasis in the 
wrong places. He expressed the view that the conflicting interests of the 
carriers would prevent them from acting on their own violation to create 
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a forwarding company national in scope. He expressed the view that 
the forwarding companies have done a rather remarkable job. 

Commissioners Eastman and Mahaffie do not agree with many of 
the criticisms of the majority, nor with their assumptions as to the facts. 
Commissioner Miller concurred in part of Commissioner Eastman’s ex- 
pressions. 





Valuation Orders Revoked 
The I. C. C. has cancelled the following Valuation Orders: 


Valuation Order 2, dated May 12, 1914, relating to abandoned prop- 
erty. 

Valuation Order 9, dated April 4, 1916, relating to transportation 
of employees, supplies and cars of the Bureau of Valuation. 

Valuation Order 10, dated December 23, 1914, relating to abandoned 
property. 

Valuation Order 13, dated February 9, 1915, relating to schedules of 
property owned or used by steam carriers. 

Valuation Order 21, dated July 6, 1917, relating to specifications for 
maps, charts, and schedules of telegraph and telephone properties in so 
far as applicable to railroads. 





1. C. C. Dismisses Complaint of Colored Congressman 


The I. C. C. has dismissed the complaint of Congressman Arthur W. 
Mitchell, colored, of Chicago, against the Chicago, Rock Island & Pacific 
Railway Company, with a finding that the present accommodations for 
colored passengers traveling in Arkansas, over the line of the Rock 
Island, are not unjustly discriminatory or unduly prejudicial. Congress- 
man Mitchell had complained because he was not accorded accommoda- 
tions equal to those accorded white passengers while traveling in Arkan- 
sas. Commissioners Eastman, Lee, Aitchison, Porter and Miller dissented. 





Protective Service Accounting Order Postponed 


The I. C. C. has postponed until January 1, 1940, the effective date 
of its order of July 13, 1937, prescribing Operating-Revenue Account 
117—‘‘ Protective Service-Perishable Freight,’’ for steam roads. Its 
order prescribing a similar account for electric railways was also post- 
poned. 





Warehousing and Storage at New York City 


The I. C. C. will hear oral argument on January 5, 1939, in Ex Parte 
104—Part VI—Warehousing and Storage of Property by Carriers at 
New York City. 

















DECEMBER, 1938 





Practices Affecting Dillonvale & Smithfield Railway 


In Docket No. 27745—Practices Affecting Dillonvale & Smithfield 
Railway, and I. & S. Docket No. 4327—Allowances to Dillonvale & Smith- 
field Railway, the I. C. C. has found payments being made by the New 
York Central Railroad Company for the use of the line of the Dillonvale 
& Smithfield Railway Company to be unreasonable, and has ordered the 
cancellation of allowances made to that Company. The Commission 
also found that the New York Central is operating this line of railroad, 
as an extension of its lines, without proper authority from the Commis- 
sion. Commissioners MeManamy, Miller and Rogers dissented, on the 
ground that the findings of the majority should be more definite. Com- 
missioner Caskie did not participate in the disposition of the cases. 

The Dillonvale & Smithfield Railway Company is owned by the 
United States Coal Company. The New York Central was making it an 
allowance of 15 cents per ton on bituminous coal, in carloads, shipped 
from mines on the Dillonvale to various destinations, purporting to cover 
the cost of maintenance and a reasonable return on the value of the 
property. The average annual amount paid to the Dillonvale for the 
years 1931-1936, inclusive, was $78,078.56, and the average annual main- 
tenance cost was $10,532.52, leaving a balance of $67,546.04 for corporate 
expenses, taxes and dividends. This is approximately 18% of $375,192, 
the highest valuation estimate of reproduction new, and 42% of $158,206, 
the lowest figure of reproduction cost new less depreciation. 





Pennsylvania Intrastate Rates on Anthracite 


The I. C. C. has found that present rates on anthracite coal, in car- 
loads, between points in Pennsylvania, to result in undue prejudice 
against persons and localities, and unjust discrimination against inter- 
state commerce, and has prescribed rates to remove the undue prejudice 
and unjust discrimination. The Commission also found that the inter- 
state rates on anthracite coal now applicable and maintained from points 
in Pennsylvania to adjacent points in bordering States, and between 
points in Pennsylvania over interstate routes, to be just and reasonable. 





Pocahontas Coal Rates 


The I. C. C. will hear oral argument on January 6, 1939, in Docket 
No. 27669—Property Owners’ Committee, et al., v. Chesapeake and Ohio 
Railway Company, et al., a complaint covering bituminous coal rates and 
dumping charges from mines in southern West Virginia, Virginia and 
eastern Kentucky to Hampton Roads for trans-shipment by vessel to des- 
tinations outside the Virginia Capes. The report proposed by the Ex- 
aminer recommends the dismissal of the complaint. 
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Philadelphia Port Traffic Complaint Dismissed 


The I. C. C. has dismissed the complaint of the City of Philadelphia 
against the Baltimore & Ohio Railroad Company and other carriers, and 
has found that class and commodity rates on import, export, coastwise 
and intercoastal traffic between the Port of Philadelphia and points in 
Trunk Line, Central, and Western Trunk Line territories are not shown 
to be unreasonable, unduly prejudicial or otherwise in violation of the 
Interstate Commerce Act. The Commission also found that the charges 
and practices in connection with accessorial or terminal services at the 
Port of Philadelphia, as compared with such charges or practices at other 
north Atlantic ports or at south Atlantic or Gulf ports, are not shown to 
result in undue prejudice to the Port of Philadelphia or in undue prefer- 
ence of such other ports. The record, according to the Commission, does 
not warrant the prescription of a tariff rule requiring the accessorial 
charges to be stated separately from the line haul on import,. export, 
coastwise or intercoastal traffic. Commissioners Meyer, McManamy and 
Rogers did not participate in the disposition of the proceeding. 





1. C. C. Authorizes Continuance of Present Bituminous Coal Rates 


The I. C. C. has released its report and order, dated November 21, 
1938, authorizing the continuance of present rates on bituminous coal 
for an indefinite period. The Commission found these rates to be just 
and reasonable for application beyond December 31, 1938, at which time 
they would have expired had it not been for the new order of the Com- 
mission. The petition of the carriers for an order restoring former rates 
on lignite after December 31, 1938, was denied. Commissioner Eastman 
filed a concurring opinion, in which Commissioner Lee joined. These 
Commissioners expressed the view that the increased rates should not be 
continued beyond December 31, 1938, in the case of the Pocahontas lines. 





Grain Rate Case Reopening 


The I. C. C. has announced the reopening for reconsideration and 
reargument of Docket No. 17000, Part 7—Grain and Grain Products 
within the Western District and for Export, and various other cases filed 
by grain interests on the Missouri River involving the question of allow- 
ing transit at the direct line rates at intermediate market points on the 
Missouri River. 





Des Moines & Central lowa Divisions Case 


Division 2 of the I. C. C. will hear oral argument on January 13, 
1939, in Docket No. 27928—Des Moines & Central Iowa Railroad Vv. 
Chicago, Burlington & Quincy Railroad Company, et al. In this case the 
Des Moines & Central Iowa is seeking an increase in divisions. 
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Practices of Pittsburgh, Lisbon & Western R. R. Co. 


A statutory three-Judge Court, composed of Circuit Judge Davis 
and District Judges Schoonmaker and Gibson, sitting as the District 
Court of the United States for the Western District of Pennsylvania, has 
dismissed petitions of the Pittsburgh, Lisbon & Western and the Youngs- 
town & Suburban Railways seeking to enjoin, annul and set aside the 
order of the I. C. C. directing them to raise coal rates between the 
Leetonia district and Youngstown, Ohio, from 60 to 84 cents a ton. The 
Commission’s order, therefore, became effective on December 2, 1938. 





. Railway Express Rates 


The I. C. C. heard oral argument on December Ist, on the applica- 
tion of the Railway Express Agency for authority to increase its rates. 

In a brief filed with the I. C. C. Secretary of Agriculture Wallace 
opposed an increase in rates on express shipments of fruits and vegetables 
on the ground that it would be a financial blow to farmers and would 
mean higher prices to consumers. 





Mississippi Intrastate Fertilizer, Sand and Gravel Rates 


The I. C. C. has found that the maintenance of intrastate rates on 
fertilizers and fertilizer materials, and on sand and gravel, in the State of 
Mississippi, to be lower than the interstate bases, and to unduly prejudice 
interstate shippers and localities, and unjustly discriminate against inter- 
state commerce. It has ordered the undue prejudice and unjust dis- 
crimination removed before January 20, 1939, by raising the intrastate 
rates to the level of the interstate rates. 





North Western Ry. Co.’s Divisions Complaint Dismissed 


The I. C. C., at the request of the complainant, has dismissed the 
complaint in Docket No. 28107—Charles P. Megan, Trustee of the Prop- 
erty of the Chicago & North Western Railway Company v. Cedar Rapids 
and Iowa City Railway, et al., wherein the North Western sought a re- 
vision of the divisions to the Cedar Rapids and Iowa City Railway on 
wean from Crandic, Iowa, to destinations on the line of the North 

festern. 





Elkins Act Fine 


The Commission, according to a statement by Secretary Bartel, has 
been advised by the United States attorney at Fort Worth, Tex., that 
Armour & Co. has entered a plea of nolo contendere to an indictment 
charging the receipt of concessions in violation of the Elkins Act and has 
been fined $2,500. The indictment, which resulted from an investigation 
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made by the Commission’s Bureau of Inquiry, was returned at Amarillo, 
Tex., on May 24, said the statement. It charged that Armour & Co. made 
shipments of meat scraps or feeding tankage and prepaid such shipments 
at a rate lower than that properly applicable on such shipments, said the 
statement. The rate which was paid was that named in the tariffs as 
applying on tankage n.0.i.b.n. 





Delaware, Lackawanna & Western RFC Loan 


Division 4 of the I. C. C. has found the Delaware, Lackawanna & 
Western Railroad Company not to be in need of reorganization at this 
time, and has approved a loan to it by the RFC of not exceeding $2,000,- 
000, the proceeds of which will be used for the purpose of meeting tax 
accruals levied by the State of New Jersey and the City of Buffalo, New 
York. 





Wheeling & Lake Erie-Pittsburgh & West Virginia 
Interlocking Directorate 


Division 4 of the I. C. C. has granted authority to Herbert A. May to 
serve as Director of the Wheeling & Lake Erie Railway Company while 
continuing to hold the position of Director of the Pittsburgh & West 
Virginia Railway Company. The authorization was by Commissioners 
Meyer and Mahaffie. Commissioner Porter dissented, because the two 
carriers are highly competitive and are allocated to different systems in 
the Commission’s consolidation plan. He said that the action of the 
majority of Division 4 is contrary to the action and policy of the full 
Commission, as expressed in the Astor Case, 193 I. C. C. 528, and the 
Rand Case, 175 I. C. C. 587. He said, further, that the action of the 
majority is squarely contrary to the requirements of Section 20a (12) 
of the Interstate Commerce Act. 





Western Pacific RFC Loan 


Division 4 of the I. C. C. has approved a loan by the RFC of not to 
exceed $10,000,000 to the Trustees of the Western Pacific Railroad Com- 
pany, for the purpose of obtaining funds with which to pay a like amount 
of outstanding Trustees’ certificates which matured December 1, 1938. 





Atlantic & North Carolina R. R. Co. Operation 


Division 4 of the I. C. C. has approved the joint operation by the 
Atlantic & North Carolina Railroad Company and the Receivers of the 
Norfolk Southern Railroad Company over lines of railroad of each other 
in New Bern, North Carolina. 
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Milwaukee-North Western Consolidation Plan 


The I. C. C. announced the reopening of the reorganization pro- 
ceedings of the Chicago & North Western Railway Company and the 
Chicago, Milwaukee, St. Paul & Pacific Railroad Company in order to 
hear oral argument, on December 15th, on petitions seeking permission 
to file a plan of reorganization involving consolidation of both systems. 
The petitions have been filed by the Protective Committee for holders of 
common stock of the North Western and by the Protective Committee for 
holders of preferred stock of the Milwaukee. Division 4 heard the oral 
argument. 





Chicago & Eastern Illinois Ry. Co. Reorganization 


Division 4 of the I. C. C. has approved a plan of reorganization of 
the Chicago & Eastern Illinois Railway Company. The plan will now be 
submitted to the United States District Court for the Northern District 
of Illinois, Eastern Division, for its approval. 

The plan approved was that of the Commission, which held that the 
plan agreed upon by the management and creditors was unfair. Under 
the approved plan the common stockholders are eliminated, and the work- 
ing control of the Chesapeake & Ohio Railway is reduced to 12.4 per cent. 

The Commission ruled that the mere fact that a railroad and its 
creditors agree on a plan of reorganization is not sufficient to warrant its 
adoption by the Commission. 

The Commission also rejected the so-called ‘‘composition’’ theory of 
Section 77 of the Bankruptcy Act, i.e., that owners of property may not 
be eliminated in a reorganization and the property turned over to credi- 
tors in full satisfaction of their claims. In so doing, the Commission 
held that the case of Northern Pacific Ry. Co. v. Boyd, 228 U. S. 482, is 
not applicable to reorganization proceedings. 

The total capitalization of the Chicago & Eastern Illinois, under the 
Commission’s plan, will be $61,000,000 instead of $80,894,000 as at pres- 
ent, and annual fixed interest will be reduced from $1,772,810 to 
$509,140. 

If the plan is approved by the Court, it will then have to be ac- 
eepted by two-thirds of each class of security holders before it becomes 
effective. 





Rock Island Protests Labor Clause in 1. C. C. Merger Ruling 


The Trustees of the Chicago, Rock Island & Pacific Railway have 
asked reconsideration by the entire Interstate Commerce Commission of 
the recent decision of Division 4 which conditioned its approval of the 
lease by the Rock Island of the Chicago, Rock Island & Gulf upon pro- 
visions being made for displaced labor. The Trustees assert that the 
conditions prescribed by Division 4 are not within the Commission’s 
power, in that they relate to a subject-matter over which the Commission 
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has no jurisdiction, and are not germane or relevant to the standards rep! 
which Congress has prescribed to govern the exercise of the Commis- eate 
sion’s power to authorize one carrier to lease the properties of another. that 

While Division 4 approved the lease, subject to the labor conditions, whi 
it withheld the entry of a formal order or certificate pending accept- app 


ance of the conditions by the Rock Island. The Trustees claim that such 
disposition of the case is without legal warrant, is in conflict with the pro- 
visions of the Interstate Commerce Act, and is in law no decision at all. 
Commissioner Mahaffie dissented from the report of Division 4 at the 
time it was issued. 





Oregon, Pacific & Eastern Ry. Co. Reorganization 


Examiner T. K. Carpenter of the Bureau of Finance of the I. C. C. 
has submitted a proposed report recommending a plan of reorganization - 
for the Oregon, Pacific & Eastern Railway Company. 

In his report the Examiner says: 


‘*Practically all of the debtor’s revenue is derived from divisions 


on traffic delivered to the Southern Pacific at Cottage Grove. 9 

* * * * * * Ste 

see 

‘Owing to the wide variation in past earnings of the debtor and the mi 

fact that it serves one industry only, namely, the lumber industry, and ow 

consequently its earnings would be affected by variations in that in- to 
dustry or by the abandonment of a few plants, it is not deemed appro- 

priate to provide for the issuing of fixed maturity debt in connection tic 

with the reorganization. Under such circumstances preferred ‘stock is th 


more appropriate. The plan should provide that the reorganized com- 
pany may issue, in connection with the reorganization, 15,000 shares of 
5% preferred stock having a par value of $10.00 each and 15,000 shares 





of new common stock having no par value. The existing bonds of the — 
debtor should be exchanged for the 15,000 shares of the preferred stock - 
and 14,995 shares of the common stock in full settlement of such bonds ti 
and all accrued interest thereon to the effective date of the reorganization, ti 
and the old bonds cancelled. The remaining 5 shares of new common pan 
stock should be issued to qualify Directors, at $10.00 per share. Pre- D 
ferred stock dividends should be cumulative up to 25% of the par value 
of such stock, and that stock and the new common stock should have P 
equal voting rights. The preferred stock should be callable at par and 
accrued unpaid dividends on thirty days’ notice.’’ 
Lehigh Valley to Submit New Financial Plan to |. C. C. 7 
The Lehigh Valley Railroad Company has been authorized to seek 0 


I. C. C. approval of its financial plan providing for extension of bond 
maturities and temporary reduction in interest rates. A committee 
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representing institutional holders of the bonds of this carrier has indi- 
eated its approval of the plan. The carrier, in a formal statement, said 
that it is expected that after the I. C. C. has given the necessary approval, 
which is anticipated within the next two weeks, the Company, with the 
approval of the committee, will declare the plan operative. 





Erie R. R. Reorganization 


Hearings in Finance Docket No. 11915—Erie Railroad Company 
Reorganization, will begin in Washington on January 4, 1939, with Com- 
missioner Porter presiding. 





UNITED STATES COURT OF APPEALS SUSTAINS DENIAL OF 
INJUNCTION AGAINST COAL COMMISSION BUT SUPREME 
COURT PERMITS HEARING ON CERTIORARI 


In the case of Utah Fuel Company, et al., v. National Bituminous 
Coal Commission, the United States Court of Appeals for the District of 
Columbia has affirmed the decision of the District Court of the United 
States for the District of Columbia in dismissing the bill of complaint 
seeking an injunction to restrain the National Bituminous Coal Com- 
mission from introducing in evidence the production cost data of bitumin- 
ous coal producers. The Court of Appeals held the Commission’s order 
to be ‘‘procedural,’’ and, therefore, not judicially reviewable. 

This case was appealed to the Supreme Court for a writ of cer- 
tiorari and the court granted the writ and extended the injunction, using 
the following language: 


‘The petition for writ of certiorari is granted and the case is as- 
signed for argument on Tuesday, January 3, 1939, after the case hereto- 
fore assigned for that day. The motion for an injunction is granted, and 
it is ordered that the respondents be, and they are hereby, enjoined from 
carrying out the provisions of the order of August 31, 1938, of the Na- 
tional Bituminous Coal Commission, described more fully in the peti- 
tion for writ of certiorari, and from introducing in any hearing before 
said Commission and from making available for inspection to interesiod 
parties, or others, the individual verified cost and price realization re- 
ports of petitioners, pending final disposition of the cause by the Court.’’ 





BITUMINOUS COAL ACT LITIGATION 


A statutory three-Judge Court, sitting as the District Court of the 
United States for the District of Columbia, heard: oral argument on 
Friday, November 18th, on the motion of the Government for dismissal 
of the suit filed by the City of Atlanta seeking a declaratory judgment 
that the Bituminous Coal Act of 1937 is unconstitutional. The Court 
took the case under advisement. 











The Regulation of Motor Carriers 





Motor Carrier Safety Regulations 


The I. C. C., in a report and order has held that the rules and regula- 
tions prescribed by its order of December 23, 1936, regarding motor 
earrier safety regulations—Ex Parte No. MC-4—should apply to previ- 
ously exempted classes under Section 203 (b) (1), (2), (3), (4), (4b), 
(5), (6), (7), and (7a), except that Part III, Section D(8) (a), which 
requires that each motor vehicle be equipped with the designated type 
of fire extinguisher, shall not apply to ‘‘taxi-cabs, or other motor vehicles 
performing a bona fide taxi-cab service, having a capacity of not more 
than six passengers and not operated on a regular route or between fixed 
termini.’’ The effect of this decision is to exclude from the safety regu- 
lations the transportation of passengers and property wholly within a 
municipality or between contiguous municipalities or within a zone ad- 
jacent to and commercially a part of such municipality or municipalities 
and that there should be no requirement that a taxi-cab be equipped with 
a fire extinguisher. The regulations also do not apply, according to the 
Commission, to casual or occasional operation of motor vehicles in inter- 
state or foreign commerce for compensation. 





Motor Carrier Surety Bonds 


The I. C. C. has announced an amendment to Rule VI of the rules 
and regulations issued by it governing the filing and approval of surety 
bonds by motor carriers by the terms of which surety bonds with indivi- 
dual (personal) sureties will not be acceptable. 

Division 5 of the Commission, in announcing the amendment, said 
that due to its lack of facilities for maintaining at long range the close 
supervision needed to protect properly the public interest on instru- 
ments secured by ownership or real estate and personal property vested 
in individuals, it had reached the conclusion that the administrative 
difficulties presented are such as to justify the conclusion that effective 
control thereof cannot be exercised. 

The amendment approved by the Commission reads as follows: 


**Each certificate of policy of insurance or surety bond filed with 
the Commission for approval must be for not less than the full limits of 
liability required under these rules and regulations, provided, however, 
that only corporations may qualify to act as surety. In each case in 
which the surety on any such bond is a surety company, such company 
must be one approved by the United States Treasury Department under 
the laws of the United States and the applicable rules and regulations 
governing bonding companies.”’ 
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1. C. C. Warns Motor Carriers of False Statements 


The I. C. C. has issued the following notice to all motor carriers, 
warning them about making false statements in applications for special 
permission : 


‘The Commission’s traffic circular rules governing applications for 
special permission to depart from the requirements of the Motor Carrier 
Act or the Commission’s regulations with respect to the publication of 
rates, fares or charges, require the applicant to furnish certain informa- 
tion under oath. Occasionally it is found that statements contained in 
such applications are false. 

‘‘Applicants are warned that false statements made in applications 
for special permission will result in denial of the request. If it is dis- 
closed that approval of an application has been obtained by false state- 
ment, the special permission authority may be revoked and the publica- 
tion filed thereunder may be rejected. Motor carriers and their agents 
should also bear in mind that the making of false statements in appli- 
eations for special permission is a violation of federal laws, including the 
Motor Carrier Act, 1935, which may subject the person making the false 
statements to prosecution.’’ 





Administrative Ruling of Bureau of Motor Carriers 


The Bureau of Motor Carriers has issued a Corrected Ruling No. 42, 
under date of December 1, 1938, which reads as follows: 

‘Question: Is a common carrier primarily engaged in the trans- 
portation of general commodities in intrastate commerce by motor vehicle 
for compensation, who is also engaged in carrying property consisting of 
livestock, fish (including shell fish) or agricultural commodities (not in- 
cluding manufactured products thereof) in interstate commerce by motor 
vehicle for compensation, subject to the provisions of the Motor Carrier 
Act, 1935, as amended June 29, 1938? 

‘“‘Answer: Yes. The interstate transportation conducted by the 
earrier is subject to the Act, as the exemption provision contained in 
Section 203 (b) (6), as amended June 29, 1938, does not apply in cases 
in which other commodities are transported in the carrier’s motor ve- 
hicles for compensation, even though the latter transportation is in intra- 
state commerce.”’ 





Motor Carrier Hours of Service 


The I. C. C. heard oral argument on December 2nd in Ex Parte 
MC-2, In the Matter of Maximum Hours of Service of Motor Carrier 
Employees, on the question whether the Commission should establish a 
12-hour or a 10-hour rule as the maximum hours of service for motor 
truck and motor bus operators. Bus and truck operators advocated the 
12-hour rule, while representatives of labor urged the continuance of the 
10-hour rule. 
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Motor Carrier Act Violations 


In the District Court of the United States for the Eastern District of 
Kentucky a motor carrier has pleaded guilty to violation of the Motor 
Carrier Act by operating in interstate commerce without a certificate of 
public convenience and necessity from the I. C. C. He has been fined, 
and enjoined from further infractions of the law. 

In the United States District Court for the Western District of Ken- 
tucky an injunction has been issued restraining a motor carrier from 
continuing operations until such time as it files tariffs with the I. C. C. 
and complies with its insurance requirements. 

In the United States District Court for the District of Utah, Central 
Division, another motor carrier has been enjoined from operating a bus 
without having received a certificate of public convenience and necessity, 
and without complying with the tariff and insurance regulations of the 
Commission. 

A motor carrier of Savannah, Georgia, has been fined $500.00 in the 
Federal Court at Savannah on a plea of guilty to an information of 
thirty counts accusing the company of having granted rebates in viola- 
tion of the Motor Carrier Act. The shipper to whom the defendant was 
charged with having paid the rebates had previously been fined for 
accepting such rebates. 

A motor carrier has pleaded guilty in the United States District 
Court for the District of Connecticut to ten counts of an information 
alleging violation of the Motor Carrier Act, 1935, and has been fined 
$500.00. The carrier was charged with offering, giving and granting 
rate concessions in cash rebates, and extending credit to shippers beyond 
the period permitted by the I. C. C. 

The United States District Court at Indianapolis, Indiana, has fined 
a motor carrier $1,500 on a plea of guilty to nineteen counts of an infor- 
mation charging the carrier with offering, granting and giving conces- 
sions by means of a device and practice of the carrier in storing in its 
warehouse for periods in excess of the free time specified in its tariffs, 
without any charge or compensation, shipments transported by it for a 
specified consignee. 

The United States District Court for the District of Connecticut has 
fined a shipper $500.00 on a plea of nolo contendere to ten counts of a 
twenty-six count information which charged it with soliciting, accepting 
and receiving cash rebates with respect to the transportation of various 
commodities between points in New York and Connecticut. 

In the United States District Court for Massachusetts a permanent 
injunction has been granted against a motor carrier enjoining it from in 
any manner or by any device, directly or indirectly, offering, granting 
or giving concessions in respect to the transportation of property by 
motor vehicle in interstate or foreign commerce, and from charging, 
demanding, collecting or receiving a less compensation than that specified 
in its tariffs on file with the Commission and in effect. A criminal infor- 
mation against this carrier charging violation of the Motor Carrier Act 
has not been disposed of. 
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Illinois Motor Truck Law Sustained 


Judge Adair of the District Court of the United States for the 
Southern District of Illinois has handed down a decision holding the 
Illinois Motor Truck License Law to be constitutional. The law had been 
attacked by the Brashear Freight Lines, Inc., and other motor truck 
operators, who sought to enjoin its enforcement on the ground that it was 
unconstitutional and discriminatory against heavy trucks. Judge Adair 
also upheld the right of the State to tax out of State trucks for use of the 
Illinois highways. The Judge relied on a cost study of Illinois state 
highways made by the State Highway Department. This study shows 
that all classes of motor vehicles are not paying their share of keeping 
the highway system in good repair. A similar law of Missouri has also 
been declared to be valid. 





1. C. C. Rejects Motor Carrier Reduced Rates on Cotton Fabrics 


The I. C. C. has rejected a proposal of motor carriers to reduce rates 
on cotton fabrics and cotton piece goods from certain points in the South 
to St. Louis and Kansas City, Missouri. The Commission held the pro- 
posed rates would provide the basis for the inauguration of a rate war, 
and in order to preserve the economic stability of the motor carrier in- 
dustry the rates should not be reduced. 





Car-Over-Cab Operations 


Examiner R. W. Snow of the Bureau of Motor Carriers has recom- 
mended that the I. C. C. find that the use of motor vehicles in the trans- 
portation of automobiles which are so constructed that all or part of one 
of the automobiles being transported protrudes over the cab of the carry- 
ing vehicle not to be unsafe. 

Pursuant to Section 204 (a) (1) and (2) of the Motor Carrier Act, 
1935, Division 5 of the Commission entered an order in Ex Parte No. 
MC-4, on December 23, 1936, prescribing certain rules and regulations 
governing qualifications of employees and the safety of operation of 
motor vehicles, but these regulations did not deal specifically with car- 
over-cab operations. The proceeding was reopened for the purpose of 
investigation and for the issuing of rules and orders relating thereto, 
upon request of M & G Convoy, Inc., who cited the Pennsylvania statute 
prohibiting car-over-cab operations. The Examiner recommends that the 
Commission discontinue the reopened proceedings. 








With the Railroads 





Railway Employment 


The Class I steam railways, excluding switching and terminal com- 
panies, had 960,776 employees at the middle of November, 1938, a de- 
crease of 9.37 per cent, as compared with the middle of November, 1937. 
Railway employment at the middle of November, 1938, was 53.4 per cent 
of the 1923-1925 average. 





RFC Loans to Railroads 


As of November 30, 1938, the RFC had loaned the railroads 
$613,425,739.11. The railroads have repaid $190,884,362.43. 





Railroads Decline to Grant Lower Rates on Oranges and Grapefruit 


The Secretary of Agriculture made public on December Ist, a letter 
received from Traffic Vice President Cleveland of the A. of A. R. indi- 
eating that the railroads are unable to make an emergency reduction 
in freight rates which the Secretary of Agriculture had requested in 
order to encourage the marketing of this season’s big crop of oranges and 
grapefruit. ‘ 





Interesting Facts About the Railroads 


Fatalities to employees on duty resulting from all kinds of railroad 
accidents were one-third less in the first seven months of 1938 than in 
the same period in 1937. 

ae 


Class I railroads in the first eight months of 1938 had a deficit after 
fixed charges of $183,364,000. 


iil 


The value of railway property after allowance for depreciation, ac- 
cording to the Interstate Commerce Commission, is two billion dollars 
greater than the total amount of stocks and bonds in the hands of the 
public. 


welling: 


The average load per car of carload freight amounted to 36.7 tons 
in 1937, the highest on record. 
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The ‘‘hook headed”’ spike which is used today by railroads through- 
out the world to fasten steel rails to the cross ties was originally designed 
about 1830 by Robert L. Stevens, then President of the Camden and 
South Amboy Railroad located in New Jersey. 


a 


The standard length of steel rails now used by railroads in this 
country is 39 feet, which is more than twice the length used one hundred 
years ago. 





Tightening Up On Appearances 


The Commission does not intend indefinitely to allow persons to ap- 
pear at its hearings in the capacity of counsel without having first ob- 
tained a certificate of admission to practice. Examiners are now an- 
nouneing at the beginning of hearings that persons appearing in a 
representative capacity must have a certificate. Those who have filed 
applications for admission upon which no action has been taken will be 
permitted to complete the particular hearing, but may not participate 
in any other hearing without express permission of the Commission. 
Where it appears that a party acting as counsel has not filed an appli- 
cation for leave to practice and has appeared recently in more than one 
ease, the Examiners are showing a tendency to ‘‘crack down’”’ and to 
notify such parties that they may not appear without special leave. 

There has been some confusion as to the appearance of officers or 
traffic managers of a concern on behalf of that concern only. In one 
instance an Examiner ruled that such a person might appear on behalf 
of his own company at the hearing in question but must not do so again. 
This was an incorrect ruling. The bona fide officer or traffic manager of a 
concern may appear on its behalf any number of times without special 
permission; but he may not appear for others unless he has been ad- 
mitted to practice. The Commission does not encourage the admission 
to practice of officers of a company unless it clearly appears that they will 
have need to represent others than their own company. 





An American Institute of Traffic Management 


Mr. T. C. Burwell, of Decatur, Illinois, member of a special commit- 
tee of the Associated Traffic Clubs of America, has referred to this Asso- 
ciation for its views the subject of an American Institute of Traffic 
Management. 

The matter has been directed to the attention of our Committee on 
Education for Practice, of which Mr. Warren H. Wagner, is Chair- 
man. Mr. Wagner’s committee will make its report to the Executive 
Committee at a later date. 





Examination of Class B Applicants to Start in 
January, 1939 


Examinations for admission to practice before the Commission will 
be held in twenty cities on January 3, 1939. The examination will be 
written and will cover the structure and history of the Interstate Com- 
merce Act, as amended, and related acts; the Rules of Practice; the gen- 
eral rules of evidence; the leading cases involving the Commerce Clause 
of the Constitution and the Interstate Commerce Act and the principles 
of legal ethics. The cities in which the examinations will be held are: 
Hartford, Connecticut; Chicago, Illinois; Springfield, Ilinois; Des 
Moines, Iowa; Louisville, Kentucky; Salisbury, Maryland; Boston, Mas- 
sachusetts; Minneapolis, Minnesota; Trenton, New Jersey; New York, 
N. Y.; Albany, New York; Kansas City, Missouri; St. Louis, Missouri; 
Oklahoma City, Oklahoma; Philadelphia, Pennsylvania; Nashville, 
Tennessee; Dallas, Texas; Seattle, Washington; Milwaukee, Wisconsin; 
Washington, D. C. 





Committee on Arrangements, 10th Annual 
Meeting 
San Francisco, California 
July 7-8, 1939 


Co-Chairmen 


Allan P. Matthew, Balfour Building, San Francisco, California. 
Elmer Westlake, 215 Market Street, San Francisco, California. 


Program Committee 


Howard Freas, Chairman, State Building, San Francisco, California. 

Allan P. Matthew, Balfour Building, San Francisco, California. 

Max Thelen, Balfour Building, San Francisco, California. 

Reginald F. Walker, Spreckles Sugar Company, 2 Pine, St., San Fran- 
cisco, Calif. 

James E. Lyons, 845 Southern Pacific Building, San Francisco, Calif. 

Arthur T. George, 140 New Montgomery St., San Francisco, California. 


Attendance & Publicity Committee 


E. W. Hollingsworth, Chairman, 369 Pine St., San Francisco, Calif. 
Earl 8S. Williams, Railroad Commission of California, San Francisco, 
California. 
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H. R. Brashear, Chamber of Commerce, Los Angeles, California. 

Lloyd B. Hughes, A.G.T.M., Montgomery, Ward & Co., 2825 East 14th 
Street, Oakland, California. 

Roy B. Thompson, Truck Owners Ass’n of California, 444 Market St., 
San Francisco, California. 

Clarence O. Amonette, 65 Market St., San Francisco, California. 

W. G. Stone, Chamber of Commerce, Sacramento, California. 

L. H. Wolters, Golden State Co., 2516 Chestnut St., Oakland, California. 

James C. Sommers, T. M., Chamber of Commerce, Stockton, California. 


Reception Committee 


Edwin G. Wilcox, Chairman, Mills Building, San Francisco, California. 

Walter A. Rohde, Chamber of Commerce, San Francisco, California. 

T. G. Differding, Chamber of Commerce, Oakland, California. 

H. R. Higgins, Traffic Manager, Rosenberg Brothers, San Francisco, 
California. 

James A. Keller, c/o Hotel St. Francis, San Francisco, California. 

James J. Broz, California Railroad Commission, State Building, San 
Francisco, California. 

Charles C. Miller, A.T.M., Chevrolet-Oakland Division, General Motors, 
Oakland, California. 

Joseph J. Geary, 826 Robert Dollar Building, San Francisco, California. 

Gerald Duffy, A. T. & S. F. Railway, 114 Sansome St., San Francisco, 
California. 

William O. Banks, Standard Oil Company, 225 Bush St., San Francisco, 
California. 

Harry Encell, 309-11 Flood Building, San Francisco, California. 

H. E. Cole, P. O. Box 2038, Sacramento, California. 


Finance Committee 


Irving F. Lyons, Chairman, California Packing Corporation, 101 Cali- 
fornia St., San Francisco, California. 

R. F. Burley, F.T.M., McCormick S. S. Co., 461 Market St., San Fran- 
cisco, California. 

J. B. Costello, G.T.M., Sperry Flour Company, 195 Berry St., San Fran- 
ciseo, California. 

Francis C. Hutchens, 1110 Crocker Building, San Francisco, California. 

Reginald F. Vaughan, Mills Tower, San Francisco, California. 


C. E. Donaldson, T.M., Shell Oil Company, 100 Bush St., San Francisco, 
California. 


Golf Committee 


James 8. Moore, Jr., Chairman, 710 Crocker Building, San Francisco, 
California. 

J. Richard Townsend, 1815 Mills Tower, San Francisco, California. 

Elmer Westlake, 215 Market Street, San Francisco, California. 

Chalmers G. Graham, 507 Robert Dollar Building, San Francisco, Calif. 





Ex-Commissioner J. B. Campbell 
Opens Spokane, Washington, Office 


It will be of interest to our members to learn that former Com- 
missioner Johnston B. Campbell has moved his office from the Southern 
Building, Washington, D. C., to the Realty Building, Spokane, Wash- 
ington, where he will resume the practice of law. 





Hon. Samuel B. Pettengill Resumes Private 
Practice of Law 


Samuel B. Pettengill, former Congressman from Indiana, has re- 
tired from public service and returned to the practice of law as a mem- 
ber of Farabaugh, Pettengill & Chapleau. Mr. Pettengill will maintain 
an office in Washington, D. C., where he will be associated with former 
Commissioner Brainerd in the Shoreham Building. 





Corrections 


Annual Meeting Registration 


In our October 1938 JouRNAL, on page 24, we listed Mr. A. H. Bell, 
of St. Louis, Missouri, as a non-member. Mr. Bell is a member of this 
Association and we wish to take this opportunity to correct the errone- 
ous statement appearing in our JOURNAL. 





Contributors to the Cooley Bust Fund 


‘ On page 152 of the November, 1938 Journat in listing the con- 
tributors to the Cooley Bust Fund we have shown the name of ‘‘ Chester 
Woods.’’ This should have been Charles H. Woods of Chicago, Illinois. 





GOVERNMENT REORGANIZATION 


At a press conference on Friday, December 9th, President Roose- 
velt announced he had determined to again seek authority to reorganize 
the Government Departments and independent agencies. It is expected 
that a series of bills will be introduced to bring about these changes. 
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United States Supreme Court Action 


The United States Supreme Court decided on December 5th, the 
following cases of interest to members of this Association. 


Motor Carrier Operating in Violation of State Law Held to be 
Without “Grandfather” Rights 


In No. 55—McDonald v. Thompson, a motor carrier operating ex- 
clusively in interstate commerce filed application with the I. C. C. for 
certificate of public convenience and necessity, under the ‘‘grandfather”’ 
clause of the Motor Carrier Act, 1935, and brought suit against the Texas 
Railroad Commission to restrain the Commission from denying him the 
use of Texas highways because he does not hold a permit under the 
Texas Motor Carrier Act. The carrier contended that the State permit 
requirement, as applied to an interstate carrier, is a violation of the 
Commerce Clause of the Federal Constitution, since the Motor Carrier 
Act of 1935 is exclusive regulation of interstate carriers. 

The Court held that one ‘‘operating as a common carrier on public 
highways of a state in defiance of its laws’’ is not in ‘‘bona fide’’ opera- 
tion, and, therefore, is not protected by the ‘‘grandfather’’ clause of the 
Motor Carrier Act, 1935, and declined to rule on the questions of law pre- 
sented by the carrier. [The principle announced by the Court in this 
ease is contrary to that of the I. C. C. in the Slagle Case, 2 M. C. C. 127.] 


Interurban Electric Railway Case 


In No. 28—Shields v. Utah Idaho Central Railroad Company, which 
was a suit to enjoin the United States Attorney from enforcing the pro- 
visions of the Railway Labor Act against the Utah Idaho Central, after 
the I. C. C. had determined it not to be within the exemption proviso of 
Section 1 of the Railway Labor Act, since it is not an interurban elec- 
tric railway, the Court reversed the District Court, and sustained the 
determination of the Commission. 

In its opinion, the Court laid down these principles: 

1. Congress had power to delegate to the I. C. C. the determination 
of whether or not a particular carrier comes within the exemption 
proviso. 

2. The question is one of fact, and the nature of its determination 
points to the propriety of judicial review. 

3. The carrier was entitled to resort to a court of equity in order to 
obtain a judicial review, since such review could not be had under the 
Urgent Deficiencies Act. 

4. The question of judicial review is limited to whether the Com- 
mission acted within its authority, i. e., whether it departed from appli- 
cable rules of law and whether its finding was based on substantial evi- 
dence, or was arbitrary and capricious. 

5. Judicial review is limited to the record made before the I. C. C. 
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6. The District Court erred in permitting a trial of the facts de novo. 

7. The Commission’s determination did not lack evidence, and was 
not arbitrary or capricious. The Commission did not depart from the 
applicable principles of law. 


State-Owned Railroad Case 


In Case No. 13, Original—State of California v. Latimer, et al., the 
Court dismissed the original bill filed by the State seeking to enjoin the 
Railroad Retirement Board and Commissioner of Internal Revenue from 
enforcing the provisions of the Railroad Retirement Acts of 1935 and 
1937, and the Carriers Taxing Act of 1937, so far as the State Belt Rail- 
road, which is owned and operated by the State of California, is con- 
cerned. The Court held that the bill did not show the State to be in 
danger of irreparable injury, and that it was, therefore, without equity. 
The Court suggested the payment of the tax and a claim for refund as an 
appropriate means of determining the liability. 





Whose Problem is Transportation? 


At the luncheon meeting of the National Industrial Traffic League, 
at the Pennsylvania Hotel, New York City, on November 17th, Mr. 
James F. Bell, Chairman of the Board of Directors, General Mills, Inc., 
delivered an address on ‘‘Whose Problem Is Transportation?’’ The 
following are excerpts from Mr. Bell’s address: 


*‘If I were to make a categorical answer to the question of whose 
problem is transportation, I should say, everybody’s, for I know of no 
one problem confronting us that is of such importance to so many people. 
Unfortunately, as in most cases, everybody’s business becomes nobody’s 
business. It is like Mark Twain’s comment on the weather: ‘Every- 
body talks about it but nobody does anything about it.’ This being true, 
if the problem of transportation is to be solved, some particular group 
must accept the responsibility for taking the initiative. Naturally it 
should be that group that can and does possess the greatest potential 
influence. 

* *+ © * * & # 

‘*In this I see two necessities: first, measures of expediency which 
will carry us over the present crisis and give us sufficient time to solve 
the problem in a constructive way; and second, a comprehensive plan 
of procedure for the future. 

‘First, we know that unless some immediate relief is given, we must 
inevitably see the rail transportation of this country, and probably the 
complete control or ownership of all other forms of transportation, cen- 
tralized in the Federal government. No thinking person or any person 
dealing directly with the transportation of goods can contemplate such 
a possibility without apprehension and alarm. 
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‘We might as well face the facts, and see the situation in its full 
implications. If we do so see it, and appreciate that the user of transpor- 
tation has more at stake and more to lose than anyone else, then we have 
taken the first step to meet a common catastrophe. 

‘*That the user of transportation has contributed much to the evils 
of the present situation can not be denied. Concerned first of all with 
his own immediate profit, he has shown lamentably little interest in the 
problems of the railroads, failing to recognize that in the long run they 
are his own problems too. Those of us who represent industry in its 
traffic relations are by our natural instincts impelled to secure every pos- 
sible advantage to the industry or the specific company that we repre- 
sent. In seeking to establish our individual records and to justify our 
activities, we tend to lose sight of that very sound principle of ‘Live 
and let live.’ 

‘We all know that the continuance of our positions is dependent 
upon the success of our own enterprises, and this in turn is dependent 
upon a profitable remuneration for the services we perform. If we doa 
useful thing we expect to be paid for it, and our natural desire is to get 
as much for our services as we can. In our relations with the railroad 
companies, we are frequently insistent upon services at rates which, if 
we stopped to consider, we would know were not remunerative. Thus we 
demand of the other fellow something that violates the very principle, 
when it applies to ourselves, whereby we are able to go on doing business. 
True, we can still hold our personal opinions about the past and even 
present abuses within the organization and management of the railroads 
that have made these rates unremunerative, but we are in no position 
now to stop, look and listen. The house is on fire. Are we going to 
pause and consider who set the house on fire, or are we going to put the 
fire out and settle the matter of responsibility and salvage later? 


‘*Personally, I believe that the long-time solution of the entire trans- 
portation problem is rather in lower than in higher rates, and in this I 
think many of you will agree. It very frequently happens, however, 
that in obtaining our objectives we have to take preliminary steps that 
seem to point in exactly the opposite direction. 1 believe we are in that 
situation at the present moment. It appears an act of self-preservation 
for the users of transportation to unite in an effort to restore the rail- 
roads first to a basis of immediately profitable operation. Then, with 
profitable operation restored, it will be possible to look to the correction of 
abuses, the elimination of duplications, and to the many other considera- 
tions which stand in the way of the successful permanent solution of our 
problem. 

“‘Restoring the railroads to a basis of operation which would win for 
them public confidence and support may mean, therefore, that for the 
immediate future we shall have to pay—and in the long run can well 
afford to pay—higher rates. Looking back over past experience, one 
may well ask if this will do any lasting good. Will the railroads, as so 
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often heretofore, simply skid over the emergency on the impetus pro- 
vided by higher rates, and then sink back, with no real attempt to put 
their house in order, to await the next crisis? 

‘*The answer to this question, again, rests with the users of transpor- 
tation. If we are successful in finding and putting into effect emergency 
measures which will restore the railroads to reasonably success- 
ful operation, and then are content to leave the future to railroad man- 
agement, past experience warns us that we shall once more be disap- 
pointed. No immediate relief which we, or anybody else, can discover 
for the railroads will be of the slightest permanent use unless we are 
prepared to follow through, and to insist that the emergency measures 
must be followed by a real and thorough-going housecleaning. The 
patient needs a shot in the arm to keep him from dying, but he has had 
such treatment before; this time he needs not only the immediate stimu- 
lus, but also a continuing and radical change in his manner of living. 
If we are to be the doctors in the crisis, we must expect to remain in 
charge of the case until convalescence is completed. An immediate appli- 
cation of higher rates can be, at best, only a beginning of the cure, and 
the past history of the case gives no reason for any belief that the invalid, 
once revived, is able to cure himself. 

‘‘In considering this emergency remedy of higher rates, we must 
remember that the railroads today are faced with a special handicap 
resulting from the fact that their chief competitors are currently en- 
joying direct or indirect subsidies from the government. The company 
operating trucks does not have to pay the principal cost of constructing 
and maintaining the roads which make its operation possible; the river 
steamship or barge line is not required to dredge its own channel. The 
taxes paid by the railroads are used to subsidize the competitors who are 
ruining them. If profitable operation for the railroads is to be made 
possible, the users of transportation must insist that in this matter of 
subsidies, paid by the people out of taxes, the railroads should be put on 
at least a more nearly equal footing with their competitors. Since any 
form of subsidy is merely a disguise for higher rates, the taxpayer mak- 
ing up the difference without knowing it, the question as to whether or 
not there should be subsidies applying to all forms of transportation is, 
in effect, merely a restatement, of the question whether all rates should 
go up. The present situation distributes the benefits of this hidden 
advance unequally, giving all the advantage to the railroads’ competitors, 
and this is something that the force of informed and aroused public opin- 
ion can and should correct. 

*‘T am no believer in government subsidies. I have no faith in any 
method that uses taxation to conceal the true facts. If, however, we are 
to do anything for the railroads, we must clearly recognize that their 
subsidized competitors are, in effect, enjoying higher rates paid by the 
public out of taxes, and we must equalize the competition, either directly 
through granting higher rates to the railroads, or indirectly, by giving 
them the same subsidy advantages as their competitors. 

**As an actual fact, the major users of transportation are far less 
interested in the amount of the rates, which in most cases are reflected in 
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delivered prices, than in the fair interrelationship of rates. True, too 
high a rate on any given commodity may militate against the sale of that 
commodity, but this happens seldom rather than frequently. The vitally 
important thing is that there should be a fair relationship of rates as 
between localities, in order that competing goods should move on an 
equitable basis, and to prevent unjust and disastrous discrimination 
against one manufacturing or shipping point as compared with another 
and competing one. 

‘In my talks with our traffic managers, I have impressed upon them 
that the railroads are the chief arteries through which our goods reach 
consumption, and that it is their responsibility to maintain these arter- 
ies in the highest possible state of efficiency. I have pointed out that 
this can not be done unless the railroads that furnish us with the neces- 
sary facilities receive adequate compensation for the services they render. 
We do not propose to evaluate the work of our traffic managers by the 
number of dollars they can recover for the company, when these dollars 
may sometimes be wrung out of the losses of the railroads themselves. 
Rather we propose to measure their performance by their ability to 
maintain a fair relationship in rates as between the various sections in 
which we and our competitors operate. I have gone still further, and 
stated that as between rates that are unprofitable to the railroads and 
higher rates that would prove remunerative, our traffic managers are to 
lend their assistance to the railroads in securing the necessary correc- 
tions, provided always that the proper relationship of rates between 
points is preserved. Finally, I have urged the need of intelligent and 
constructive effort on their part in helping to defer the encroachment of 
Federal control over transportation facilities. 

**It is not to be expected that this should be the natural point of 
view of industrial traffic managers. By the very nature of their jobs, 
they tend to be in daily conflict with the railroads. It is their business 
to see that their companies get full value for every dollar spent on 
transportation. Nevertheless, it is through these same industrial traffic 
managers that the railroads derive their very life’s blood, for it is pro- 
ductive enterprise, and productive enterprise only, that creates the ton- 
nage from which transportation secures its chief revenue. 

‘If, instead of regarding the users of transportation and the rail- 
roads as somehow on opposite sides of the fence, we can learn to think 
of them as partners in a single great enterprise, we shall have gone a 
long way toward solving the problem. Wealth is not wealth until it 
reaches the point where it can be used. Flour in our warehouses is in- 
trinsically of no more value than a pocketful of gold on a desert island. 
Conversely, transportation facilities are useless unless they have some- 
thing to transport. A shipper without railroads, or a railroad without 
shippers, is at best a one-legged creature, able only to hobble where he 
ought to walk and run. 

* * * *£ © & & 

“‘The immediate situation is so urgent, so desperate, that I am not 
going to confuse it further by even discussing what ought to be done in 
the rather distant future if we are able to survive the present crisis. I 
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do, however, want to make it perfectly clear that I am not advocating gen- 
erally high rates as a sound and wise permanent policy. Decision regard- 
ing any lasting solution of the problem has simply got to wait until we 
have escaped from the pressing danger, even if in escaping we may 
have to run away in what turns out to be the wrong direction. In any 
event, the same machinery for bringing into play the collective effort of 
the users of transportation can be used for a double purpose. If it can 


find the way to put out the fire, it can certainly find ways to rebuild the 
house. ’’ 





National Industrial Traffic League Meeting 


The National Industrial Traffic League, at its Annual Meeting at the 
Pennsylvania Hotel, New York City, November 15th to 18th, took the 
following action : 

1. Adopted the following resolution : 

‘“Whereas: It is the view of the National Industrial Traffic League 
that there is an imperative need for the railroads of the country to ac- 
quire a better understanding of specific transportation problems under 
the changed conditions which have been brought about through improved 
facilities and methods for handling commerce through other agencies 
and for more intelligent effort on the part of the railroads to adjust their 
rates and services to meet the requirements of such industries. 

‘‘Therefore, be it resolved that the special committee on the railroad 
situation be authorized and directed to communicate to the representa- 
tives of the railroads the views here expressed and stress the necessity 
for more thorough analysis and sympathetic efforts along such lines.” 

2. Adopted a report of its Committee on Highway Transportation 
charging that the I. C. C. has not made the rates being charged by com- 
mon motor carriers the subject of inquiry to determine whether they are 
just and reasonable, and authorizing the Committee to advocate ‘‘ proper 
rates’’ for motor carriers, so that the charges will be based upon the cost 
of efficient operation and other conditions in the motor carrier industry 
without regard to the conditions in any other branch of transportation. 

3. Voted to oppose the following legislative measures, if submitted 
to the Seventy-Sixth Congress: 


(a) Train Limit Bill. 
(b) Administrative Court Bill. 


(ec) Bills to limit the right of practice before administrative tribu- 
nals. 


4. Voted to continue its efforts to have the Through Routes Bill 
enacted, amending paragraphs (3) and (4) of Section 15 of the Inter- 
state Commerce Act so as to give the I. C. C. power to prescribe through 
routes regardless of the short-hauling of participating carriers. 
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5. Voted to oppose any future legislation proposing to make motor 
trucks performing collection and delivery service for a rail line subject 
to the Motor Carrier Act, believing that if any abuses from the present 
practice do develop, the I. C. C., with its broad control over rail carriers, 
will be able to cope with the situation. 

As elsewhere noted, the League also voted its disapproval of Com- 
missioner Splawn’s plan for the reorganization of the I. C. C. 





Senator Wheeler Proposes Prior Lien Loans 
to Railroads 


Senator Wheeler, of Montana, Chairman of the Committee on Inter- 
state Commerce of the Senate, in an address before the Fourteenth An- 
nual New England Conference, at Boston, on November 17th, said that 
he has prepared for submission to the next Congress legislation which 
will facilitate railroad borrowings from the Government and provide new 
standards for financial reorganizations of carriers. 

Senator Wheeler said that the railroads are about $500,000,000 be- 
hind in expenditures for maintenance of good physical condition. In 
outlining what might be done to aid weaker roads in obtaining needed 
funds, he said: 

‘First the Government must have assurance that the money it 
lends will really go to improve the physical condition of the roads, and 
not merely to prop up a teetering financial structure, not merely borrow- 
ing from Peter to pay Paul, not merely shifting the bondholders’ problem 
to the shoulders of the taxpayers. Government loans should have the 
positive purpose and effect of protecting the physical machine. 

**The Government must have assurance that it will get its money 
back. Some roads are today not in a position to give the Government 
adequate security for loans large enough to enable them to avoid both 
receivership and physical deterioration of their property. Strangely 
enough, this is true only of those weak roads, which are not in receiver- 
ship.’’ 

The bill which he has prepared, he said, would give railroads the 
power to borrow money from the Government on terms which will insure 
repayment. His bill will also provide standards for financial reorganiza- 
tions, including provisions to expedite the reorganization procedure, and 
to loosen the grip given to holding companies under the present reorgani- 
zation statute. 

Senator Wheeler also said that Congress could help the railroads 
by prohibiting them from indulging in the past practices of buying and 
selling shares of other railroads on stock exchanges. He urged the rail- 
roads themselves to correct conditions leading to disputes over division of 
revenues between roads in different territories, and said that problems 
relating to consolidations and coordination can be settled best by confer- 
ence methods rather than by Congressional action. It is understood that 
Senator Wheeler’s proposal provides for the carriers giving the Govern- 
ment prior liens to the extent of the loans. 








Railway Business Association Urges 
Consolidations 


The Railway Business Association, at its Annual Meeting in New 
York City, urged the consolidation of the Nation’s railroads into a 
smaller number of systems. The Association holds that the present re- 
strictions on consolidation plans should be repealed, and voluntary con- 
solidation allowed for a period of seven years, subject to I. C. C. ap- 
proval if in the public interest. During this time it would provide for a 
study of the advisability and formulation of plans for compulsory con- 
solidation at the end of the probationary period. The Association pro- 
posed that the I. C. C. be given power to authorize condemnation of 
properties where minorities unreasonably block consummation 6f other- 
wise desirable consolidations. 

The Association declares that a general program of railroad legisla- 
toin should contain a declaration by Congress in favor of private owner- 
ship and operation of the carriers, assurance to investors that regulatory 
processes will not disregard their rights, and a definite subsidy to the 
railroads for a period of from three to five years, based on expenditures 
for maintenance. 





Aid of Security Holders in Solving Railroad 
Credit Problem 


In an address before the American Bankers Association, at Houston, 
Texas, Mr. Fairman R. Dick, Chairman of the Research Committee of the 
Transportation Association of America, said: 

‘Unless investors make clear the conditions under which they will 
continue to purchase railroad securities in the future, we shall drift into 
Government ownership without knowing how or why. The greatest 
danger in the whole situation today is the refusal of the public to pay the 
full cost of railroad transportation, not because they are unwilling to 
pay this cost, but because they do not know what it really is. If as 
investors we fail to make clear what this cost is, Government ownership 
will come through sheer default.’’ 

Mr. Dick outlined three conditions as necessary to restoration of 
railroad credit : 

1. Setting up a definite standard of adequate earnings for the fu- 
ture which would safeguard further outlays of capital fund for the 
carriers. 

2. Methods of modification and a sharper definition of the respon- 
sibility of Federal agencies which would end the progressive weakening of 
railroad carrier structures. 

3. A basic change in proposals for reorganization of bankrupt rail- 
roads as presented by bondholder and other investor committees. 
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“Keep Them Within The Law” 


The following editorial, captioned ‘‘Keep Them Within The Law,’’ 
appeared in The Wall Street Journal of November 26, 1938: 


‘‘A few days ago the Interstate Commerce Commission seized the 
opportunity, offered by applications of certain railroads for permission 
to make new intercorporate relations in accordance with provisions of 
the law, to attach to its grant of permission conditions concerning mat- 
ters over which the law gives it no authority. Also a few days ago As- 
sistant Attorney General Arnold delivered himself of some views con- 
cerning ‘consent decrees’ which suggested the possibility that they might 
be employed to accomplish needed ‘reforms’ which could not be directly 
achieved by law. Now comes Mr. Andrews, head of the wage-hour divi- 
sion of the Department of Labor, and tells employers that if they reduce 
wages from, say, 30 cents an hour to the minimum of 25 cents fixed by 
the Act, they are violating the statute because such an act would be 
clearly contrary ‘to the intent of Congress.’ 

‘*Without stopping to question the merits of the ends respectively 
in these three instances, it is necessary to point out that the means 
adopted, suggested, or implied for reaching these ends are in themselves 
so dangerous as to be inadmissible in a government of laws. 

“‘In the case of the Interstate Commerce Commission, we have a 
plain usurpation of power in violation of a principle laid down by the 
courts. In the case of Assistant Attorney General Arnold, we have a 
suggestion that the process of law might usefully be employed to reach 
results beyond the purview of the law itself by means of ‘consent de- 
erees.’ In the case of Mr. Andrews, we have a declaration from him that 
certain acts are violations of the law which it is his duty to administer 
because they are contrary to the intent of Congress, although there is in 
the law no clear statement to that effect. 

‘* All this spells a tendency toward the extension of the bureaucratic 
authority beyond the limits set by Congress in its grant of that authority, 
and there are in such a tendency the possibilities of an intolerable despo- 
tism—even though it be animated by thoroughly well-intentioned motives. 

“*This sort of thing grows rapidly unless vigorously resisted at the 
outset and vigilantly watched at all times. We have today a colossal net- 
work of government bureaus whose fingers reach into the most remote 
recesses of social and economic relations, and whose legal authority is 
unprecedentedly extensive. This is necessary, no doubt, for obvious rea- 
sons. But it is also necessary that this authority be exercised in a spirit 
of strict adherence to law. Never was it so important as now to scruti- 
nize carefully from this point of view the appointments of administrative 
officers and to see that their actions are kept strictly within the bounds 
of their authority.’’ 


Commissioner Caskie to be Chairman of I. C. C. 


Commissioner Marion M. Caskie will become Chairman of the Inter- 
state Commerce Commission on January 1, 1939, under the Commission’s 
rule of rotating the Chairmanship. 





Chairman Splawn Proposes Reorganization of 


I.C.C. 


In an address before the National Association of Railroad and 
Utilities Commissioners, at New Orleans, November 15th, Chairman 
Splawn proposed a revamping of the Commission, and the creation of 
a Department of Transportation. Under the Splawn proposal the I. C. C. 
would remain an independent Commission with exclusive jurisdiction 
over the regulation of rates and fares. Its other activities would be 
transferred to the Department of Transportation. The new Department 
would do work similar to that done by the Federal Coordinator of 
Transportation, and would have control of all executive and promotional 
activities, together with the efforts of the Government to coordinate and 
conserve the transportation agencies. 

The National Industrial Traffic League, at its meeting in New York 
unanimously disapproved the Splawn proposal. 





RAILWAY LABOR UNIONS ASK FOR INCREASED 
MINIMUM WAGE 


Representatives of the Railway Labor Executives Association have 
conferred with Administrator Elmer F. Andrews of the Wages and 
Hours Division of the Department of Labor seeking the appointment of 
an Industry Committee to fix the highest possible minimum wage be- 
tween 25 and 40 cents an hour. The Administrator suggested that a 
formal written request for the wage determination be made. As labor’s 
representatives on the Committee, when it is appointed, the Association 
recommended George M. Harrison, President of the Railway Clerks and 
Chairman of the Railway Labor Executives Association; F. H. Fljozdal, 
President of the Maintenance of Way Employees; and George Wright, 
Vice President of the Firemen and Oilers. 

Under the Wage-Hour Law, this Committee, when appointed, will 
have authority to recommend the establishment of a minimum wage for 
rail labor up to as high as 40 cents an hour. It was stated that should a 
minimum wage of 40 cents be promulgated for the railroad industry, 
more than 150,000 employees would have their earnings increased. 
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Canadian “Agreed Charges” Rule Becomes 
Effective 


The revised Canadian Transport Act, permitting a revision of the 
railroads’ freight structure, became effective November 15th. Under the 
new law the Canadian railways are allowed to establish so-called ‘‘ agreed 
charges,’’ which permit a carrier to contract with a shipper at special 
rates for the movement of the shipper’s total annual business. The prin- 
ciple of the ‘‘agreed charge’’ has been effected in Great Britain and 
Australia for several years. The Investment Bankers Association has 
recommended its use by the railroads of the United States. 

Under the new law the Canadian Transport Board has the right re- 
served to regulate the rates, and also to prohibit discrimination between 
various shippers. Shippers able to establish similarity of conditions have 
the right to apply for the same rate or ‘‘agreed charge’’ received by a 
competitor. The rate agreed upon by a shipper and a carrier is to re- 
main in effect for one year. At the end of that period it is possible 
to have new negotiations looking to a change in the rate. The Canadian 
Parliament made this change in the Transport Act in lieu of regulation 
of truck rates. 

For several years the Canadian Government has sought a means of 
regulating the trucks, but the jurisdiction of the Canadian Parliament 
extends only to truck traffic that crosses provincial or international 
boundaries. 





GENERAL ASHBURN OPPOSES FOURTH SECTION BILL 


In an address on November 22rd, before the Mississippi Valley Asso- 
ciation, Major General Ashburn, President of the Inland Waterways 
Corporation, opposed enactment of the Fourth Section Bill on the ground 
that it would give the railroads an absolute monopoly. General Ashburn 
said, in part: ‘‘The passage of this Act spells the doom of inland water 
transportation ; and when that goes, then the shipper is deprived of the 
means of transportation he has gladly taxed himself to provide—he has 
laid himself open to be preyed upon or ruined for the benefit of the rail- 
roads. ”’ 





INLAND WATERWAYS CORPORATION OPERATIONS 


According to the Annual Report of the Secretary of War, the net 
revenues of the Inland Waterways Corporation in the fiscal year ended 
June 30, 1938, were 300 per cent greater than in the preceding fiscal year. 
During the fiscal year ended June 30, 1938, the Inland Waterways Cor- 
poration carried 3,100,727 tons of freight, as compared with 2,481,684 
tons in the preceding year. Net revenues for the fiscal year 1938 were 
$605,419, compared with $179,149 in the preceding year. 
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British Rail Officials Seek Equality of Regulation 


Officials of the principal rail carriers of Great Britain have sub- 
mitted to the British Minister of Transport proposals for placing the 
railroads on an equality with other forms of transportation in the matter 
of statutory regulation. The present position of the railroads with re- 
spect to traffic and revenues was said to be serious. 

In the memorandum submitted the suggestion is made that existing 
statutory regulation of charges for conveyance of merchandise traffic 
by railroads, together with requirements attached to them, including such 
matters as classification publication and undue preference, should be re- 
pealed. It was also suggested that the railroads, like other forms of 
transport, be permitted to decide the charges and conditions of convey- 
ance of merchandise which they are required to handle. 

It is pointed out that these steps would result in equality of con- 
ditions between the various forms of transport, and would permit Parlia- 
ment to deal with transport charges generally without being hampered 
by endeavors to conform to a system of control designed to deal with 
conditions no longer existent. The railroads are not asking for prefer- 
ential treatment, but they consider that conditions of competition during 
the past fifteen years have prejudiced the efficiency of the railroads. 
They say that no other form of freight transport is subject to such re- 
strictions or anything comparable with them, and, moreover, no other 
form of transport has, or can have, such basic duties and responsibilities 
to the State as those which the railroads must bear at all times, and more 
especially at times of national emergency. 

The memorandum also declares that no steps have yet been taken by 
Parliament to implement the report of the Committee of Transport Ad- 
visory Council on service and rates, rendered in July, 1937, and recom- 
mending certain steps toward the creation of a system of rates for the 
road haulage industry. 

The Minister of Transport has asked for an amplification of the 
proposals, after which conferences will be held. 





PENNSYLVANIA R. R. ENDORSES PROFIT SHARING PLANS 


The Pennsylvania Railroad submitted to the Senate Finance Sub- 
committee which is investigating profit sharing by industries, through its 
Accounting Vice President Fell, that the Federal Government reward 
corporations which help absorb the unemployed. It suggested that the 
reward should be in the form of a reduction in excess profits, capital 
stock and income taxes for companies maintaining operative organiza- 
tions in excess of normal requirements. Vice President Fell said that 
the Pennsylvania has given thought to outright profit sharing plans for 
its employees, but the financial condition of the railroad in the last few 


years has been such as to preclude the possibility of its being seriously 
considered. 
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List of New Members * 


Robert W. Bagby, T. M., zB), Dempster 
Mill Manufacturing Co., 711 South 
6th Street, Beatrice, Nebraska. 

Harold W. Bates, Traffic Agent, (B), All 
States Freight, Inc., 529 Commercial 
Street, Boston, Massachusetts. 

Irving Epps, Secretary, (B), Carl S. 
Epps Trucking, Inc., 138 - 31st Street, 
Brooklyn, N. 

James J. Farrell, Manager, (B), Revision 
Bureau, National Carloading Corpn., 


19 Rector Street, ~_ 4 York, N. Y. 
Robert F. Ferguson, 
tional 
B.C 


, (A), 1272 Na- 
Buil i. Washington, 


A. W. Hayden, T. M., (B), Ruff Truck 
oe ond South 8th Street, Louisville, 
entuc 

William nh ‘Jordan, (B), Indiana Motor 
Traffic Ass’n, Room 200 Public .Ser- 
vice Bldg., Gary, Indiana. 

Patrick J. Keniry, (A), 35 North Main 
Street, Mechanicsville, N. Y. 

J. J. Kuhner, (B), Motor Carriers Tariff 
ureau, 1714 Woodland Avenue, 
Cleveland, Ohio 

John W. Laird, (A), 203 Pate Building, 


Lufkin, Texas. 

Edward ‘J. Lang, (A), 1115 Main St., 
Bridgeport, Connecticut. 

A. E. Later, (A), 135 South LaSalle 
Street, Chicago, Illinois. 

Rocco A. Lapenta, Secretary, (B), Con- 
solidated Motor Lines, Inc., 1179 Main 
Street, Hartford, Connecticut. 


Press 


Oscar Lasdon, Associate Editor, (B), The 
Bankers Ma oe 25 Broad Street, 
New York, 

William E. Leahy, (A), Shoreham Build- 
ing, Washington, D. C. 

Maurice F. Lennon, (A), 2737 Board of 
Trade Building, Chi 0, Illinois. 

Paul M. Lester, (A), 507 First National 
Bank Bldg., Ft. Smith, Arkansas. 

Carl Levinson, Public Accountant, (B), 
121 Lyman Street, Springfield, Mass. 
Leon London, (A), 21 East 40th Street, 

New York, N. Y 

Horace Noyes, T. M, (B), Wishnick- 
Tumpeer, Inc., 435 ‘North Michigan 
Ave., Chicago, Illinois. 

Isaac A. Pennypacker, (A), 2228 Land 
Title Building, Se ee} Pa. 

Arthur M. Ribe, (B), Alabama 
By-Products A, Mote Crawford 
Building, Birmingham, Alabama. 

Joseph Speranza, (A), 438-440 Bewley 
Building, Lockport, N. Y. 

W. S. Walker, (A), Missouri & Arkansas 
Railway, Kirby Building, Harrison, 
Arkansas. 

William H. Watkins, fr (A), 503 De- 
posit Guaranty Bank Building, Jack- 
son, Mississippi. 

Karl S. White, Ass’t Sec’ty, & T. M., 
(B), Neuss, Hesslein & Co., Inc., 75 
Worth Street, New York, N. Y. 

Louis J. Zinser, (B), 115 Albemarle 
Street, Baltimore, Maryland. 


*Elected to Membership, December, 1938. 
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England Has Its “Railroad Problem” 


The English railroads, like those of the United States, are facing a 
crisis, according to the London ‘‘Express’’ of November 6, 1938, from 
which the following is quoted: 

‘*The standard revenue of the railway companies, which Parliament 
has decided they need to exist, is 51,000,000 pounds a year. This year 
they will make only 30,000,000 pounds. 

‘‘The troubles of our railway system, which it is essential for the 
country to maintain, will soon become a first-rate political issue. And 
the causes do not lie with the companies themselves. They are efficiently 
run, as the Railway Freight Rate Tribunal has certified every year since 
1928, when their annual reports were begun. 

‘‘The reasons for the grave position of the railways are: 

1. Loss of long-distance traffic to roads; 

2. Cutting of the rates for traffic as a result of road competition ; 

3. Bad trade; 

4. Higher wages; 

5. Higher costs of materials. 

‘*And of these the most important and the only one with which it 
is in the national interest to take action is the uncontrolled road com- 
petition. 

‘‘Britain’s railways today are like a motor-car without any petrol 
in the tank. They have the trucks, the rails, the porters and the engine 
drivers to carry at least 330,000,000 tons of merchandise every year. 

‘‘That was what they were built to carry, and what it is necessary 
for them to carry if they are to continue in existence. But this year they 
will be carrying only 280,000,000 tons. 

‘‘When you compare that with the 364,000,000 tons they carried 
in 1913 you will get some idea of how grave the situation is.’’ 


TVA Suggests Changes in Freight Rates 


In the Joint Congressional Committee hearing investigating the 
TVA, Mr. H. J. Alldredge, Director of the Commerce Department of the 
Authority, urged that Congress enact measures to correct the regionalized 
system of freight charges which interfere with the flow of traffic from 
oo region to another. He submitted three alternative solutions, as 

ollows : 

‘1. Establish a definite rule to the effect that interterritorial rates 
(a) shall be governed by the same freight classification as that which 
governs the rates in the territory of destination, and (b) that the level 
of interterritorial rates shall not exceed, distance considered, the level of 
rates in force and effect in such destination territory. 

“*2. Reorganize or revise the interritorial freight rate structures so 
as to bring them closer together in both level and scheme and then blend 
the interritorial rates with the intraterritorial rates. 

*“*3. Amend Section 15a of the Interstate Commerce Act so as to 
bring definitely within its purview the idea of an inter-regional and 
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national flow of commerce coupled with an amendment to Section 3 which 
would make it apply with controlling force to discriminations between 
regions and territories.’’ 

The proposals are a repetition of suggestions contained in the re- 
port entitled ‘‘Inter-territorial Freight Rates of the United States,’’ pro- 
mulgated by the TVA on May 28, 1937, and printed as House Document 
No. 264, 75th Congress, First Session. 





MISSOURI PACIFIC SECURITIES 
The Securities and Exchange Commission heard oral argument on 
November 29th, in the proceedings brought by it to suspend or withdraw 
from registration on the New York Stock Exchange the 5% cumulative 
convertible preferred stock and the common stock of the Missouri Pacific 
Railroad Company. 





CHAIRMANSHIP OF WESTERN ASSOCIATION OF RAILWAY 
EXECUTIVES 
It has been announced that Mr. C. E. Johnston, President of the 
Kansas City Southern Railway, has been selected to succeed the late Col. 
H. G. Taylor, as Chairman of the Western Association of Railway 
Executives. Mr. Johnson is to assume his new duties on January 1, 1939. 





NATIONAL GRANGE OPPOSES GOVERNMENT OWNERSHIP OF 
RAILROADS 

At the Seventy-Second Annual Convention of the National Grange, 
recently concluded at Portland, Oregon, continuation of private owner- 
ship and operation of railroads, permissible abandonment and consolida- 
tion of unprofitable lines where other transportation is available, were 
approved. 

The Grange also urged completion of the St. Lawrence seaway, and 
voted in favor of uniform traffic regulations throughout the Nation. 





PRESIDENT ROOSEVELT AGAIN URGES ST. LAWRENCE 
WATERWAY 
On Friday, December 9th, President Roosevelt expressed to a dele- 
gation representing the National Seaway Council the hope for an early 
agreement between Canada and the United States for the development 
of the proposed St. Lawrence Waterway. 





“RAILROADS UNDER PRESSURE” 
The caption of this item is the title of an extensive discussion of the 
railroad problem in the December ‘‘ Atlantic’? by Mr. Leslie Craven, 
formerly Counsel to the Federal Coordinator of Transportation and who 


also has served in many other capacities as Commerce Counsel. The 
article is both instructive and interesting. 
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Association of Practitioners 
Before The 


Interstate Commerce Commission 


APPLICATION FOR MEMBERSHIP 


I sapiens $s cial ected NacawiRaiie aed ceoeeoawain hereby make 
(Please print) 


application for membership in the Association of Practitioners Before the Interstate 
comes Commission. 


l. My office address is 











(City) (State) 
I MR aces a a Bn i osc cecechaescagpsieiseeaacanredaeonencoee a ‘ 
(Street Number) (City) 
nisin : : 


3. | was admitted to practice before the Interstate Commerce Commission, 


a), 
under Il-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


cs czetsca cae catiahnatiesladactudcewvcececo=nccndu and am now a member in good 
standing of the bar of that Commission. 

4, (For those admitted under Paragraph (a)). | was admitted to practice as an 
attorney at law by the oo... .cccccccccccccssess cscesessesseeseeseeavens Court of 


5. (For those admitted under Paragraph (b) ). My occupation is 


(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual 
dues $5.00. If application is filed between October 1st and March 
1st, $5.00. If filed between March 31st and September 30th, $2.50. 


























